
PRESERVING WEALTH FOR PEOPLE AND PRIVATE COMPANIES

EDITORIAL

Welcome to the first edition of Taxes & Wealth Management for
2021. Wehope that over the course of this yearwewill continue to
provide you—ourmost valued reader—with useful and practical
information that will help you, your family and your business deal
with the challenges presented by our tax and wealth manage-
ment systems.

We fully recognize that we are living in an extraordinary time. It is
now over a year since we first heard of COVID-19 and continue to
face the global upset caused by the pandemic. As theUS leading
health expert, Dr. Fauci, noted, the US death toll has surpassed
500,000. That is more US deaths than the combined American
deaths in both World Wars and Vietnam. It certainly gives one
pause and perspective. Somehow, our societies have endured
and the proverbial ‘light at the end of the tunnel’ appears in sight.
Perhaps, some degree of normal life will return but exactly when
is anyone’s guess.

The changes brought about by the impact of the COVID-19
Pandemic have been nothing short of shocking. All areas of so-
ciety have been impacted: Work life has changed; home life has
been affected; and how we conduct our social relations has had
to be adjusted.

As governments around the world have tried to cope with the
consequences of the pandemic, one thing is certain; societies will
have to figure out a way to pay for all of these social costs. This
leads to the inevitable. What kind of taxes can we expect? When
will that happen?

At the moment, it is pure speculation as to what our government
will do to pay for all of the social support programs. However, we
can suggest some likely targets, especially since only a few areas
are not already either taxed or heavily taxed! Stockmarket gains,
especially any type of capital gains including increased taxes on
dividends is surely in the government’s sights. New or increased
formsof digital taxes are definitely a likely target. Wealth transfer
(estate) tax is also ‘low hanging fruit’ for the government. Face it,
anything that you can imagine is likely on the table and being
considered by the policy wonks at the Department of Finance.
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Over the coming issues, we hope to have articles on tax policy and
we encourage our readers to send us your thoughts and ideas too.
Let’s face it, we are all in this together and thegovernment needs all
the good advice it can get!

David W. Chodikoff
Editor-in-Chief

THE BIDEN EFFECT:WHATDOES A BIDEN
PRESIDENCYMEAN FOR YOURUS ASSETS?

By Adam Scherer, Tax Partner, Crowe Soberman LLP, and
Jasmine Hui, Tax Specialist, Crowe Soberman LLP

INTRODUCTION

Just a few months ago, the whole world watched as the 2020 US
federal election saw President-elect Joe Biden defeat President
Donald Trump in a voting turnout for the history books. All eyes are
now on Biden to see how his platform comes to fruition and how he
will counteract changes put in place under the Trump adminis-
tration.

Since Trump began his presidential term in 2017, there have been
numerous changes to the US tax system, notably the controversial
Tax Cuts and Jobs Act (“TCJA”) that seemingly benefited high-
income earnings.1 The TCJA included the reduction of the highest
individual tax rate from 39.6 per cent to 37 per cent for taxable
income over $400,000,2 a more beneficial tax treatment for qua-
lifieddividendsandcapital gains, andmore thandoubled theestate
tax exemption from $5 million to $11.58 million (as of 2020) set to
expire after 2025.3 While Canada and the US have not quite seen
eye to eye lately, it is important tomaintain awareness of changes to
theUS tax systemas power transitions to the Biden administration.

As a Canadian resident (who is not an American citizen), even if you
do not live in the US, there is a possibility you may be subject to US
estate tax on US-situated “situs” assets. Examples of US situs
property includeAmerican real estate, USbusiness assets or shares
of US companies.4 Therefore, before purchasing that property in
Florida or buying shares of American corporations, consider the
impact of the US estate tax and how it may affect you.

HOWDOES ITWORK?

United States estate tax will be required depending on the value of
your US assets based on graduated rates starting at 18 per cent,
climbing up to 40 per cent for estates valued over $1 million. The
following is a table that shows the applicable brackets for taxable
estates.

Since 2015, a unified credit has been available for US residents,
which has increased from $2,117,800 to $4,577,800 based on the
more than doubling estate tax exemption introduced by the TCJA.
Basedon themost recent applicable rules, theUSestate tax regime
will only apply to estates with a value of $11.58million.5 Canadians
can benefit from this credit as well, although it is prorated based on
your ratio of US assets to the value of your worldwide estate.

Opinions vary about if or when tax reformmay come from theBiden
administration, considering the need to address the COVID-19
pandemic is still the main priority. However, whether the changes
materialize in 2021 or later, it is important to be preparedwith a tax
plan. With a Biden presidency, there is speculation of a plan to (1)
accelerate the reduction to the estate tax exemption and (2) reduce
the estate tax exemption to $3.5 million, which would be a sig-
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Tax Policy Center, “How did the Tax Cuts and Jobs Act change personal 
taxes?” (2017), online: Tax Policy Center <https://www.taxpolicycenter.org/
briefing-book/how-did-tax-cuts-and-jobs-act-change-personal-taxes>. 
All dollar figures in this article are in US dollars.
Ken Berry, “Election 2020: Comparing the Biden and Trump Tax Plans” 
(Sep 1, 2020), online: CPA Practice Advisor <https://www.cpapracticeadvi-
sor.com/tax-compliance/news/21152588/election-2020-comparing-the-
biden-and-trump-tax-plans>.
IRS, “Some Nonresidents with U.S. Assets Must File Estate Tax Returns” 
(May 15, 2020), online: IRS <https://www.irs.gov/individuals/internation-
al-taxpayers/some-nonresidents-with-us-assets-must-file-estate-tax-re-
turns>.

5 DanCaplinger, “Here Are the 2020Estate TaxRates” (Nov 11, 2019), online:
The Motley Fool <https://www.fool.com/taxes/2019/11/11/here-are-the-
2020-estate-tax-rates.aspx>.
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nificant decrease from the current $11.58million, and even from $5
million for when the sunset law is expected in 2025.6

To compare, take the followingas an example. Suppose youown$2
million of US situs assets, and total worldwide assets of $10million.
The net estate tax would be calculated as follows:

If the estate passes to a spouse, there is the availability of a marital
credit that could reduce the tax payable. Should the estate be
passed to a Canadian spouse, the marital credit would be equal to
the lesser of the amount of estate tax ($207,480) and the pro-rated
unified credit ($538,320).7 In the preceding example, the marital
credit would fully cover the entire US estate tax liability.

CANADIAN TAXES ONDEATH

Upondeath, a Canadian resident taxpayer holdingAmericanassets
may pay tax based on accrued US capital gains on death. The US
will tax the full value of the assets while Canada has a rule in which
all assets at death are deemed to be disposed with tax only on the
gain. Additionally, Canada allows a foreign tax credit to the extent
taxes are paid in the US in respect of the American assets.8 Ca-
nadians will have to pay the higher of the two taxes, and as capital
gain rates are typically lower in Canada compared to US estate tax
rates, an individual Canadian is likely to only owe US estate tax.

CONCLUSION

As laws continue to change, tax planning has become more com-
plex in the areas of holding US assets, and particularly with US
estate tax. Somemechanisms tomitigate any changes toUS estate
tax could include the following:

. The use of a Canadian corporation to hold US investments;

. The use of a partnership or trust to hold personal real estate;
and

. The use of a non-recoursemortgage to finance US real estate.

Since the tax liability is based on a formula, an individualmay try to
reduce the holdings in their total estate to below the potential
significantly lower threshold of $3.5million. However,many factors
should be taken into consideration, and as tax rates and laws

change frequently, appropriate tax advice should be sought before
any drastic permanent decisions are made that will impact your
future wealth.

One caveat is a current tax deferral rate of 3.33 per cent for a
Canadian to hold investments in a company. Upon withdrawal of
funds from the corporation, there will be a 4.40 per cent cost on
integration. In addition to quantitative factors, various qualitative
factors must be considered when deciding to incorporate. In-
dividuals should do a cost-benefit analysis of holding assets in a
corporation versus personally before implementing any US plan.

AdamScherer is a Tax Partner at Crowe Soberman LLP. Adam can
be reached at adam.scherer@crowesoberman.com.

Jasmine Hui is a Tax Specialist at Crowe Soberman LLP. Jasmine
can be reached at jasmine.hui@crowesoberman.com.

PRESUMPTIONOFRESULTING TRUST APPLIED
TOBENEFICIARYDESIGNATIONOF
REGISTEREDRETIREMENT INCOME FUND

By Lucinda Main, Partner, Beard Winter LLP, and
Jessica DeFilippis, Articling Student, Beard Winter LLP

A recent decision from the Ontario Superior Court of Justice, Cal-
musky v. Calmusky,1 hasmuddied thewaters and is already causing
confusion and concern for estate planners, family law lawyers and
financial institutions.

FACTUAL BACKGROUND

Henry Calmusky died in 2016 with two surviving children: twin sons
Randy and Gary. Soon after his wife’s death in 2014, Henry altered
financial arrangements regarding specific assets, and revised his
Will. His new Will named both Randy and Gary as co-executors of
his estate and divided the residue of the estate equally between a
nephew and one of Randy’s three children.

The assets in question included joint bank accounts situated at two
different banking institutions held in the joint names of Henry and
Gary with a right of survivorship, and a registered Retirement In-
come Fund (RIF) held in Henry’s name, of which Gary was the
designated beneficiary.

Once Henry passed away, Randy, in his capacity as a co-executor,
brought forth anapplicationwhichquestionedentitlement to those
financial assets. Specifically, Randy claimed that Gary held the
proceedsof thebankaccounts andRIF in trust for the estate.On the
other hand, Gary claimed that he was entitled to the jointly held
funds by way of survivorship and the RIF as the designated bene-
ficiary.

Jointly Held Funds

TheCourt first turned its analysis to the jointly held funds and ruled
in favor of Randy in determining that the proceeds belonged to the
estate. Their decision was based on the seminal Supreme Court of
Canada case Pecore v. Pecore,2 which provided that a gratuitous
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Christine Fletcher, “What Does a Biden White House Mean for Estate 
Taxes?” (Nov 30, 2020), online: Forbes <https://www.forbes.com/sites/
christinefletcher/2020/11/30/what-does-a-biden-white-house-mean-
for-estate-taxes/?sh=2b4fc85a721c>.
TaxTips.ca, “US Federal Estate Tax May be Payable by Canadians” (Dec 10, 
2020), online: TaxTips.ca <https://www.taxtips.ca/personaltax/usestate-
tax.htm>.
Stuart L. Dollar, “U.S. Taxes for Canadians with U.S. assets” (2014), online: 
Sun Life Financial <https://www.sunnet.sunlife.com/files/advisor/eng-
lish/PDF/US_Estate_and_Gift_Taxes_for_Canadians_bulletin.pdf>.

1 2020 ONSC 1506 (Ont. S.C.J.).

2 2007 SCC 17 (S.C.C.).
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transfer of assets from a parent to an adult child creates the pre-
sumption of a resulting trust and, therefore, a presumption that the
transferee holds the assets as trustee for the transferor.

The application of this presumption required Gary to demonstrate,
on a balance of probabilities, that Henry actually intended the
transfer be a gift to him personally. In an attempt to meet this
burden, Gary provided — among other details — banking instru-
ments signed by Henry confirming that the accounts carried a right
of survivorship and testimony of bank employees who met with
Henryat the timeandwho informedhimof the respective effect that
the revised banking arrangements would have in terms of the
distribution of the assets on death.

The Court, however, was not persuaded that the evidence de-
monstrated a clear intention on the part of Henry that the jointly
held funds were meant to be a gift to Gary personally. As such, it
was held that Gary was not entitled to the funds by way of survi-
vorship and instead the funds were to flow to the estate. The result
is not overly surprising.

RETIREMENT INCOME FUNDS

Most unanticipated was the Court’s determination that the prin-
ciples in Pecorewere to also be appliedwhen analyzing entitlement
to the RIF. The Calmusky Court provided that the Pecore principles
surrounding the presumption of a resulting trust are not meant to
be applied narrowly and instead, apply more generally to other
gratuitous transfers of property. In coming to this determination,
R.A. Lococo J. stated that there would be “no principled basis” to
apply the presumption to the gratuitous transfer of jointly held
funds but not to a RIF beneficiary designation.

Likewise, the application of the Pecore principles in this instance
had the effect of placing a similar evidentiary burden on Gary,
requiringhim to provide evidencehighlighting the circumstances of
Henry’s intention.

Similar to the evidence adduced with respect to the joint bank
accounts, Gary relied on the testimony of a bank representative and
a signed one hundred per cent Designation of Beneficiary form to
highlightHenry’s intention. However, for the same reasons set forth
above, the Court did not find the evidence to be sufficient or con-
clusive proof thatHenry intendedGary have beneficial ownership of
the RIF. For those reasons, the value of the RIF was found to also
form part of the estate.

FINAL THOUGHTS

Leave to appeal was not filed. We understand that the Ontario Bar
Association has delivered submissions to the Ontario Attorney
General and Finance Minister regarding the far reaching impact of
this decision. In their submissions they set out how thedecision runs
counter to provincial legislation and could result in concerns re-
garding the use of insurance policies in family law matters to
guarantee support payments and increased litigation after the
testator’s death. TheOntario Bar Association has proposed specific
legislative amendments to the Succession Law Reform Act and the
Insurance Act such that there is no presumption of a resulting trust
when there is a valid beneficiary designation.

Until and unless these legislative amendments are given effect, the
decision must be of consideration for estate and family law prac-

titioners and financial institutions going forward not only for RIF
beneficiary designations but also Registered Retirement Savings
Plans, Tax Free Savings Accounts and personal life insurance
beneficiary designations. The additional safeguards that may be
required to protect one’s testamentary intentions with respect to
such assets or to secure support payments in the family law context
will have to be re-evaluated as a consequence of this decision.

Lucinda Main is a Partner in the Wills, Trusts and Estates Group of
Beard Winter LLP. Lucinda is also an Editor of Taxes & Wealth
Management.

Lucinda can be reached at 416.306.1802 or lmain@beardwinter.-
com.

Jessica DeFilippis is an Articling Student at Beard Winter LLP.

Jessica can be reached at jdefilippis@beardwinter.com.

THE FCA PROVIDES GUIDANCEON “ARM’S
LENGTH”: DIRECTINGMINDHASDE FACTO
CONTROL

By Alexandra David, Associate, Norton Rose Fulbright Canada LLP

The Federal Court of Appeal (the “FCA” or the “Court”) recently
ruled in Keybrand Foods Inc. v. Canada,1 (“Keybrand Foods”) that
there is no practical difference between the concepts of de facto
control and directing mind for purposes of determining whether
two parties to a transaction are dealing with each other at arm’s
length.

KeybrandFoods is an appeal from the TaxCourt of Canada inwhich
a parent corporation, B.W. Strassburger Ltd. (“BWS”) and its
subsidiary, Keybrand Foods Inc. (“Keybrand”) guaranteed a loan
made by GE Capital to Vidabode Group Inc. (“Vidabode”), a cor-
poration that the parent and subsidiary were interested in.

Soon thereafter, it becameevident thatVidabodewouldnot be able
to meet its debt obligations. Keybrand borrowed and paid $14
million to Vidabode to assist with the debt repayment in exchange
for shares of Vidabode with a fair market value of nil. Only a few
short months later, BWS appointed BDO Canada as the receiver
and manager of Vidabode and the company filed for bankruptcy
shortly thereafter. In that same year, Keybrand claimed an allow-
able business investment loss (“ABIL”) of $9.7 million with respect
to its investment in Vidabode.

The Tax Court denied Keybrand’s ABIL claim on the basis that
Keybrand and Vidabode dealt at less than arm’s length when the
shareswere acquired and thus the adjusted cost base of the shares,
as determined pursuant to section 69 of the Income Tax Act,2 (the
“Act”), was nil. Since Keybrand had not suffered a capital loss, the
Tax Court concluded that there was no ABIL to be claimed.

The main question before the FCA was whether Keybrand and
Vidabode had acted at arm’s length such that section 69 of the Act
would not deem the shares to have been purchased at their fair
market value.

1 2020 FCA 201 (F.C.A.).
2 RSC, 1985, c. 1 (5th Supp.).
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In a unanimous ruling, the FCA dismissed the appeal and held that
KeybrandandVidabodewere indeeddealingwith eachother at less
than arm’s length. The FCA denied both the ABIL claim and Key-
brand’s claim on interest deductibility, stating that the funds had
not been borrowed for the purpose of earning an income.

Speaking for the court, JusticeWebbconcluded that themeaningof
“dealing at arm’s length” is a question of law that requires an
analysis of the specific facts of a particular situation. The appro-
priate test to determine whether two parties are dealing at arm’s
length is the three-part test outlined in the Canada Revenue
Agency Income Tax Interpretation Bulletin IT-419R2 “Meaning of
Arm’s Length” (June 8, 2004) and upheld at the Supreme Court of
Canada in McLarty v. R.,3 which asks whether:

(i) there was a common mind which directed the bargaining for
both parties to a transaction,

(ii) the parties to the transaction were acting in concert without
separate interests, and

(iii) there was de facto control.

Importantly, Justice Webb stated that there is no practical differ-
ence between the concepts of de facto control and directing mind
for purposes of determining whether two persons are dealing at
arm’s length:

[53] In my view, there is no practical difference between the
concepts of de facto control and directing mind, in relation to the
determination of whether two persons are dealing with each other
at arm’s length. If a person is the directing mind for a particular
transaction, that person would also have de facto control of the
terms and implementation of that transaction and vice versa.

However, the Court further noted that this conclusion does not
extend beyond a specific transaction. While there can exist sig-
nificant overlap between instances of de facto control and non-
arm’s length, unlike the broader question of de facto control, the
arm’s length analysis in section 69 focuses on a particular trans-
action between the parties:

[45] There is undoubtedly significant overlap between situations in
which a person has control in fact of a corporation (as contemplated
by subsection 256(5.1) of the Act) and in which a person is not
dealing at arm’s length with that corporation. In a case where a
person is found to have control in fact of a corporation, for the
purposes of subsection 256(5.1) of the Act, that same person would
probably be found to not be dealing at arm’s length with that
corporation. However, the purpose and application of a finding that
a person has control in fact of a corporation (subs. 256(5.1)) are not
the sameas the purpose and application of a finding that a person is
not dealing at arm’s length with that corporation. As well, it would
not necessarily follow that a person who is found to not be dealing
at arm’s length with a corporation would also be found to have
control in fact of that corporation as contemplated by subsection
256(5.1) of the Act.

In other words, a finding that a person is the directingmind of both
parties to a transaction, and thus has de facto control of both
parties within that transaction, does not necessarily warrant a
conclusion that said person also has de facto control of both cor-

porations outside the realm of that transaction. Accordingly, 
readers should be mindful that de facto control is not a substitute 
for a factual non-arm’s length determination as these are separate 
conclusions. Yet, as in this instance, when an entity is the directing 
mind for the parties to a transaction, we can expect a de facto 
control finding to be determinative of non-arm’s length.

As in Keybrand Foods, the clear message is that entities and tax 
practitioners need to closely scrutinize transactions for the degree 
of financial dependence between the parties and the potential lack 
of ordinary commercial terms. These aspects played an instru-
mental role in the Court finding that Keybrand was the directing 
mind in the acquisition of shares from Vidabode. We can expect our 
tax authorities to have a heightened attentiveness to situations 
where they can similarly conclude that no real negotiations of the 
underlying terms and conditions took place.

Alexandra David is an Associate at Norton Rose Fulbright LLP.

Alexandra can be reached at alexandra.david@nortonroseful-
bright.com.

FCA CLARIFIES SCOPE OF SUBSECTION 160(1)
ASSESSMENTS IN EYEBALL NETWORKS INC. V.
CANADA

By Josiah Davis, Associate, Miller Thomson LLP

INTRODUCTION

Tax planners may breathe a sigh of relief upon reviewing the de-
cision of the Federal Court of Appeal (the “FCA”) in Eyeball Networks 
Inc. v. Canada (“Eyeball Networks FCA”).1 Writing for the FCA, Chief 
Justice Noël allowed the appeal of Eyeball Networks Inc. (the 
“Appellant”) from a decision of the Tax Court of Canada (the “TCC”) 
to confirm an assessment issued by the Minister of National Rev-
enue (the “Minister”) under subsection 160(1) of the Income Tax Act2 

(Canada) (the “Act”). Writing for the FCA, Chief Justice Noël deci-
ded that paragraph 160(1)(e)(i) did not apply to the set-off of two 
promissory notes (the “Set-Off”) in the course of a corporate re-
organization (the “Reorganization”). In addition, Chief Justice Noël 
dismissed the Crown’s argument that the phrases “at the time” and 
“at that time” in subparagraph 160(1)(e)(i) refer to an elastic notion 
of time that encompasses the entire timeframe of a transaction. 
Instead, Chief Justice Noël upheld the TCC’s decision that the 
phrases refer to a “snapshot” taken at the point in time when the 
transfer of property takes place.

Going further, Chief Justice Noël also decided that the statutory 
concept of a “series of transactions” has no bearing on the inter-
pretation of subsection 160(1). As a result, the FCA granted a 
measure of assurance to tax practitioners that the FCA has not 
expanded the scope of subsection 160(1) assessments to capture 
the set-off of promissory notes, the redemption of shares, or the use 
of price adjustment clauses in the course of corporate re-
organizations.

3 2008 SCC 26 (S.C.C.).

1 2021 FCA 17 (F.C.A.) [Eyeball Networks FCA], reversing Eyeball Networks Inc.
v. The Queen, 2019 TCC 150 (T.C.C. [General Procedure]) [Eyeball Networks
TCC].

2 RSC 1985, c.1 (5th Supp.).
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All statutory references are to the Act unless stated otherwise.

FACTS

On March 19, 2002, the Appellant, a non-arm’s length affiliate
(“Oldco”) and their sole shareholder, Mr. Piche, undertook a re-
organization involving a number of preordained transactions in the
course of which assets of Oldco were sold to the Appellant. Mr.
Piche created the Appellant and conveyed property from Oldco to
the Appellant as a necessary step to continue the development and
exploitation of a new bi-directional, video-conferencing technol-
ogy. Oldcowas associatedwith the online gaming industry, andMr.
Piche considered that the corporation might have an unsavoury
pedigree for the prospective buyers of the new technology. Mr.
Piche thought that a new company not involved in the online
gaming industry would be a better vehicle for the new business.3

Several steps in the Reorganization attracted the scrutiny of the
Minister and the TCC. For example, Oldco sold to the Appellant the
assets of its new business, valued at $30,175,000. In exchange, the
Appellant assumedOldco’s liabilities equal to $175,000 and issued
toOldco 11,000,000 class C non-voting redeemable shares, having
an aggregate redemption value of $30 million subject to a price
adjustment clause. Subsequently, Oldco redeemed its shares held
by theAppellant for $30million and issuedapromissory note to the
Appellant (the “Oldco Note”). The Appellant also redeemed its
shares held byOldco and issued a promissory note in the amount of
$30million to Oldco (the “Newco Note”). Oldco and the Appellant
entered into a mutual debt cancellation agreement whereby the
liabilities created by the two promissory notes were set-off against
each other.

On March 19, 2014, the Minister assessed the Appellant for the
amount of $287,223.51 pursuant to subsection 160(1). By that as-
sessment, the Appellant was held jointly and severally liable to pay
Oldco’s tax liability for the 2000, 2001, and 2002 taxation years
plus accrued interest on the basis that it did not give adequate
consideration for the property transferred to it by Oldco on March
19, 2002.

STATUTORY PROVISIONS

Subsection 160(1) provides thatwhen aperson transfers property to
a non-arm’s length person, the transferee and the transferor are
jointly and severally liable to pay any amount that the transferor
was liable to pay under the Act for the taxation year in which the
transfer occurred and any preceding years. Under paragraph
160(1)(e), the transferee’s liability is limited to the excess of the FMV
of the consideration given for the property. Subsection 160(1) ap-
plies whether or not the transferor or the transferee were aware of
any tax liability at the time of the transfer.

The relevant provisions in subsection 160(1) for the FCA’s decision in
Eyeball Networks FCA are as follows:

160(1) Tax liability re property transferred not at arm’s length —
Where a person has, on or after May 1, 1951, transferred property,
either directly or indirectly, by means of a trust or by any other
means whatever, to

. . .

(c) a person with whom the person was not dealing at arm’s
length,

the following rules apply:

. . .

(e) the transferee and transferor are jointly and severally, or
solidarily, liable to pay under this Act an amount equal to the
lesser of

(i) the amount, if any, by which the fair market value of the
property at the time it was transferred exceeds the fair
market value at the time of the consideration given for the
property, and

(ii) the total of all amounts each of which is an amount that
the transferor is liable to pay under this Act (including, for
greater certainty, an amount that the transferor is liable to
pay under this section, regardless of whether the Minister
has made and assessment under subsection (2) for that
amount) in or in respect of the taxation year in which the
property was transferred or any preceding taxation year,

. . .

JUDICIAL HISTORY

In Eyeball Networks FCA, the Appellant appealed from the decision
of the TCC confirming an assessment issued by the Minister under
subsection 160(1) of theAct.Writing for the TCC, JusticeBocock (the
“Tax Court Judge”) rejected the Crown’s argument that the Re-
organization was properly viewed as a series of transactions and
that the overall result of the series was that Oldco received in-
sufficient consideration from the Appellant for the transferred
property, thereby triggering the Appellant’s liability under sub-
section 160(1). However, the Tax Court Judge held that a single
transaction entered into in the course of the Reorganization did
trigger the application of subsection 160(1) and confirmed the as-
sessment on that basis.4 Specifically, the Tax Court Judge decided
that the Set-Off attracted the application of subsection 160(1) be-
cause the FMV of the Oldco Note owned by Newco was nominal
whereas the FMV of the Newco Note held by Oldco had consider-
able value.5 As a result, the Tax Court Judge decided that Oldco
transferred valuable property (the Newco Note) for little value
(forgiveness of the Oldco Note) for the purposes of subparagraph
160(1)(e)(i).6

The sole issue before the TCC was whether the Appellant gave
Oldco adequate consideration for the assets that Oldco conveyed
to the Appellant. The Tax Court Judge noted that the terms of the
conveyance agreement (the “Agreement”) between Oldco and the
Appellant were clear to the effect that the consideration given by
the Appellant was to have a value corresponding to that of the
transferred property.7 The Tax Court Judge decided that the issue
was whether the “inceptive value” of the consideration changed
and, if so, whether it changed within the “time of transfer”, thereby
engaging subsection 160(1).8

The Tax Court Judge conducted a textual, contextual, purposive
analysis of subsection 160(1) to determine when the “time of
transfer” begins and ends for the purpose of the provision.9 The Tax

3 Eyeball Networks FCA, at para. 8.

4 Eyeball Networks FCA at para. 3.
5 Eyeball Networks TCC at para. 57.
6 Ibid.
7 Ibid, at para. 31.
8 Ibid.
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Court Judge decided that the textual analysis led to the conclusion
that thephrase “at the time” in subparagraph 160(1)(e)(i) suggests a
value snapshot of the transfer of property when it occurs.10 Turning
to the context, the Tax Court Judge held that the phrase “by any
other means whatever” in the introductory words of subsection
160(1) did not allow for the examination of the net result of a series
of transactions.11 In the purposive analysis, the Tax Court Judge
found that in applying subsection 160(1) “both value of the trans-
ferred property and tax debtor liability must be established at the
‘moment’ of transfer, not through the examination of the overall
result of a series of transactions.”12 The Tax Court Judge held that
the “time” referred to in subparagraph 160(1)(e)(i)must be linked to
an identifiable and distinct transaction.13

Chief Justice Noël took judicial notice that the Tax Court Judge
addressed a point that was not argued before him.14 The Tax Court
Judge asked whether the Set-Off gave rise to a transfer of property
without adequate consideration so as to engage subsection
160(1).15 The Tax Court Judge decided that at the time of the Set-
Off, the FMVof theOldcoNoteheldby theAppellantwas effectively
valueless when compared to the FMV of the Newco Note held by
Oldco, which was backed by assets worth $30 million.16 On this
basis, the Tax Court Judge dismissed the appeal on the ground that
the consideration given by the Appellant in the context of the Set-
Off was inadequate and, therefore, subsection 160(1) was en-
gaged.17

FCA DECISION

Appellant’s Position

At the hearing before the FCA, the Appellant argued that the Tax
Court Judge correctly held that the overall result of a series of
transactions does not engage subsection 160(1).18 The Appellant,
however, contended that the Tax Court Judge erred in upholding
the subsection 160(1) assessment based on the Set-Off.19

The Appellant submitted that the transfer for the purposes of
subparagraph 160(1)(e)(i) occurred when Oldco conveyed its assets
to the Appellant in consideration for redeemable shares in the
Appellant.20 Since the Agreement included a price adjustment
clause, the Appellant argued that no deficiency between the value
of the transferred property and the consideration could ever occur
and section 160 would never be engaged.21 The Appellant further
argued that the Tax Court Judge erred by confirming the assess-
ment on the ground that the Set-Off constituted a transfer for
which the Appellant did not give adequate consideration because
the issue was never pled nor argued. As a result, the Tax Court
Judge ought not to have addressed it.22

In addition, the Appellant argued that the Tax Court Judge erred in
holding that the Oldco Note was valueless, as opposed to the
NewcoNote, since both notes were backed by the same assets.23 In
addition, both the Newco Note and the Oldco Note represented
bona fide debts and case law is clear that the payment of a debt
does not engage subsection 160(1).24

Crown’s Position

Although the Crown disagreed with the reasons given by the Tax
Court Judge for upholding the assessment, the Crown agreed with
the outcome.25 The Crown argued that the Tax Court Judge con-
strued subsection 160(1) too restrictively and erred in relying on a
single transaction in order to determine whether adequate con-
sideration was given for the assets transferred.26 In addition, the
Crown argued that when a transfer takes place in the course of a
series of transactions as it did in the Reorganization, subsection
160(1) requires that the determination of the consideration given be
made at the end of the series in light of the overall result.27 In
support of this proposition, theCrownargued that thewords “at the
time” in subparagraph 160(1)(e)(i), beyond referring to a precise
point in time, are capable of having an elastic meaning that cap-
tures “an interval between twopoints” in time.28 TheCrown argued
that an elastic notion of time is consistent with the broad meaning
of thewords in the preamble of subsection 160(1) such as “transfer”,
“property”, and the phrase “by means of a trust or by any other
means whatever”.29 The Crown argued that these words indicate
that subsection 160(1) was intended to have a broad reach and
supported its argument that “the consideration given must be
determined having regard to the whole of the transactions used to
effect the transfer.”30

The Crown proposed that, contextually, the phrase “by any other
means whatever” invites the Court to consider all the transactions
that bear upon the value of the consideration given.31 The Crown
argued that its interpretation accords with the purpose of sub-
section 160(1) which is “to protect the Minister’s ability to collect a
tax debt and its text is focused on the result of the transactions.”32

In addition, the Crown argued that it was open for the Tax Court
Judge to consider the Set-Off as grounds for a subsection 160(1)
assessment because the Set-Off was part of the transactions that
were taken into account by theMinister in issuing the assessment.33

Alternatively, the Crown argued that the FCA should dismiss the
appeal on the “novel ground” that the redemption by Oldco of its
redeemable shares owned by the Appellant gave rise to a distinct
transfer that triggered the application of subsection 160(1), as no
consideration was received by Oldco in return.34

9 Ibid, at paras. 32-33.
10 Ibid, at para. 34.
11 Ibid, at para. 39.
12 Ibid, at para. 44.
13 Ibid ,at para. 45.
14 Eyeball Networks FCA at para. 19.
15 Eyeball Networks TCC at para. 51.
16 Ibid, at para. 57.
17 Ibid, at para. 58.
18 Eyeball Networks FCA at para. 21.
19 Ibid, at para. 23.
20 Ibid, at para. 22.
21 Ibid.
22 Ibid, at para. 23.

23 Ibid.
24 Ibid, at para. 24. For case law, see: Mullins v. Minister of National Revenue

(1991), 91 D.T.C. 173 (T.C.C.); and D’Argys v. Minister of National Revenue
(1991), 92 D.T.C. 1710 (T.C.C.).

25 Ibid, at para. 25.
26 Ibid.
27 Ibid, at para. 26.
28 Ibid, at para. 28.
29 Ibid, at para. 29.
30 Ibid, at para. 30.
31 Ibid, at para. 31.
32 Ibid, at para. 32.
33 Ibid, at para. 34.
34 Ibid, at para. 35.
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FCA ANALYSIS

The first and primary issue that Chief Justice Noël decided was
whether the existence and value of the consideration given by the
Appellant toOldcomust bedeterminedat the timewhen theassets
were conveyed to theAppellant aswas held by the TaxCourt Judge,
or after the completion of the Reorganization in light of the overall
result as argued by the Crown.35 Chief Justice Noël reviewed the
Tax Court Judge’s decision on this issue on the standard of over-
riding and palpable error.

As a preliminary matter, Chief Justice Noël decided whether it was
open to the Crown to take the position that Mr. Piche had an im-
proper motive in the Reorganization and was aware that there
might be unknown liabilities, including tax liabilities, and that
avoiding the liabilities was a motivating factor behind the Re-
organization.36 The Crown first raised the spectre of an improper
motive before the FCA. Chief JusticeNoël decided it was too late for
theCrown to suggest that theReorganizationwasdrivenbyadesire
to avoid pre-existing tax liabilities because the Crown did not
challenge Mr. Piche’s evidence at trial.37

Next, Chief Justice Noël decided whether the adequacy of con-
sideration givenmust be determined at the time of the conveyance
of the assets from Oldco to the Appellant or after the Re-
organization had been completed.38 Chief Justice Noël’s analysis
focused on whether the Appellant gave adequate consideration for
the property transferred to it by Oldco. In this context, Chief Justice
Noël considered the Crown’s invitation to view the preordained
transactions in the Reorganization as a “series of transactions” and
hold that although adequate consideration was initially given, this
was no longer the case at the end of the series, as Oldco was
ultimately left without anything of value.39 Chief Justice Noël,
however, decided that the statutory concept of “series of transac-
tions” did not apply in the case because it only applies when one or
more of the transactions within the series is primarily tax driven.40

However, the statutory concept of a “series of transactions” has no
application where, as here, each of the transactions was entered
into in the pursuit of a bona fide non-tax purpose.41

Significantly, Chief Justice Noël clarified that the concept of “series
of transactions” is altogether foreign to subsection 160(1).42 Rather,
the all-encompassing introductory words in the preamble of sub-
section 160(1) capture all forms of transfers including those re-
sulting from the combined effect of multiple transactions, whether
preordained or not.43 Nevertheless, Chief JusticeNoël held that the
assets associated with the Appellant’s new business were trans-
ferred in the course of a straightforward transaction in the course of
the Reorganization.44 As a result, the FCA found no need to resort
to the broad introductory language in the preamble of subsection
160(1) in order to identify the transfer that tookplace for thepurpose
of subparagraph 160(1)(e)(i).45

Chief Justice Noël also distinguished between the language in the
preamble of subsection 160(1) relating to transfers and the analysis
for determining the adequacy of consideration given in sub-
paragraph 160(1)(e)(i).46 Chief Justice Noël noted that it was sig-
nificant that the preamble to subsection 160(1) is aimed at
broadening the notion of “transfer” and has no bearing on the
manner in which the adequacy of the consideration given for the
property transferred is to be determined, an issue which is ad-
dressed separately by subparagraph 160(1)(e)(i).47 In the context of
the Reorganization, Chief Justice Noël decided that the price ad-
justment clause in the Agreement eliminated any possible differ-
ence between the FMV of the property transferred to the Appellant
and the FMV of the consideration given to Oldco at the time of the
transfer.48 Chief Justice Noël decided that absent a sham or stat-
utory language to the contrary, of which there was none, there was
no basis on which to ignore the transfer of assets fromOldco to the
Appellant for a consideration equal to their FMV at the time of the
transfer.49

Chief Justice Noël declined to apply an elastic notion of time to the
time of the transfer in subparagraph 160(1)(e)(i). Chief Justice Noël
noted that a transfer of property takes place instantaneously both
at civil and common law.50 Chief Justice Noël decided that con-
struing the words “at the time” and “at that time” in subparagraph
160(1)(e)(i) as referring to an elastic notionof time that runs fromthe
beginning to the end of a series of transactions begs the question as
to precisely when the respective values should be determined and
compared.51 If the values were not determined at a precise point in
time, there could be no certainty as to the extent of the con-
siderationgiven for theproperty transferred.52AsChief JusticeNoël
acknowledged, the business realities of a transaction are that the
value of property is in constant flux and can vary significantly in very
little time.53 The Crown’s interpretation would produce inherently
uncertain results in allowing the value of property be ascertained
over a period of time without pinpointing exactly when.54 Chief
Justice Noël rightly decided that this is a result that Parliament
could not have intended.

Furthermore, Chief Justice Noël distinguished between the pro-
position that a transfer of property can result from the combined
effect of a sequential transaction for the purpose of 160(1) and the
proposition that the value of consideration, when given, can be
determined at a point in time other than when the transfer actually
took place.55 Chief Justice Noël found that there was no legal
precedent for the Crown’s proposition that, for the purpose of
subparagraph 160(1)(e)(i), the value of consideration for transferred
property can be determined at a time separate from when the
transfer took place.56

Chief Justice Noël continued to address the Tax Court Judge’s al-
ternative grounds for upholding the assessment on the basis that
the Set-Off was a distinct transaction that gave rise to a transfer for

35 Ibid, at para. 36.
36 Ibid, at para. 38.
37 Ibid, at para. 41.
38 Ibid, at para. 42.
39 Ibid, at para. 45.
40 Ibid, at para. 46.
41 Ibid.
42 Ibid, at paras. 47, 48.
43 Ibid, at para. 48.
44 Ibid, at para. 49.
45 Ibid.

46 Ibid, at para. 50.
47 Ibid.
48 Ibid.
49 Ibid, at para. 51.
50 Ibid, at para. 52.
51 Ibid.
52 Ibid, at para. 53.
53 Ibid, at para. 52.
54 Ibid, at para. 53.
55 Ibid, at para. 57.
56 Ibid.
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which Oldco was not given adequate consideration.57 Specifically,
Chief Justice Noël reviewed the Tax Court Judge’s decision that the
Set-Off gave rise to a surrender of a debt without consideration
because the Oldco Note had negligible value in comparison to the
Newco Note.58 Chief Justice Noël decided that it was not open to
the Tax Court Judge to hold that the Newco Note had “consider-
able” value whereas the Oldco note had a “nominal” value since
both were backed by the same assets.59 In addition, a significant
feature of theOldcoNotewas that it represented a bona fidedebt in
the amount of $30 million. Courts have held that the payment of a
bona fidedebt cannot trigger the applicationof subsection 160(1).60

As a result, there was no legal basis for the Tax Court Judge to
uphold the assessment based on the Set-Off.

In submissions to the FCA, theCrownalso advanced anovel ground
for upholding the assessment. The Crown submitted that no con-
siderationwas given toOldco in return for the redemption byOldco
of its shares owned by the Appellant.61 To decide this issue, Chief
Justice Noël analyzed the symmetry in determining the value of the
property transferred and the value of the consideration given under
subparagraph 160(1)(e)(i).62 Chief JusticeNoël explained thatwhen
dealing with property whose value varies depending on who holds
it, it is the value of the property as it stands in the hands of the
transferor at the time of the transfer that governs.63 Conversely,
when dealing with consideration capable of similar variations, it is
the value of the consideration as it stands in the hand of the
transferee at the time of the transfer that governs.64 Chief Justice
Noël identified the underlining policy for the symmetry to be that
there would be no justification for allowing the Minister to recover
the transferor’s tax debt under subsection 160(1) from a transferee
who gave FMV consideration for property transferred to it.65

Applying this reasoning to the facts, Chief JusticeNoël decided that
Oldco paid the $30 million redemption price and the Appellant in
turn surrendered the shareswhich had a corresponding $30million
value. What was given by the Appellant as consideration were
shares having a value of $30 million. As a result, subsection 160(1)
did not apply because property of identical value was exchanged in
the redemption.66 For planning purposes, Chief Justice Noël con-
firmed that, aspresently framed, subsection 160(1) doesnot capture
the depletion of corporate assets that results from a share re-
demption.67

CONCLUSIONS

The FCA’s decision in Eyeball Networks FCA should be of interest for
tax practitioners appealing a subsection 160(1) assessment. The
FCA restores certainty and predictability to the interpretation and
application of subsection 160(1) by confirming that the language of
“at the time” and “at that time” in subparagraph 160(1)(e)(i) refers
to a snapshot in time. Chief Justice Noël rightly dismissed the
Crown’s contention that the language should be interpreted elas-

tically to encompass the entire duration of a transaction. Such an
interpretation would insert confusion and ambiguity into de-
termining the point in time towhich subparagraph 160(1)(e) relates.

Chief Justice Noël also decided that the statutory concept of a
“series of transactions” is foreign to subsection 160(1). In so doing,
Chief Justice Noël reminds practitioners that the concept of a
“series of transactions” has no application where each of the
transactions was entered into in the pursuit of a bona fide non-tax
purpose. Interestingly, another reason that Chief Justice Noël
decided that the statutory concept is foreign to subsection 160(1) is
because the introductory words of the provision “capture all forms
of transfers including those resulting from the combined effect of
multiple transactions, whether preordained or not.”68 As a result,
the FCA reminds practitioners that the preamble can also be
broader than the concept of a “series of transactions”.

The FCA’s decision also affirmed the limits of the application of
subsection 160(1). For instance, Chief Justice Noël confirmed that
the payment of a bona fide debt cannot trigger the application of
subsection 160(1). Chief Justice Noël affirmed that, subject to cir-
cumstances allowing for the general anti-avoidance rule (the
“GAAR”) to be invoked, subsection 160(1) as presently framed does
not capture the depletion of corporate assets that results from a
share redemption. Tax litigators and planners alike should be on
their guard that the Minister may apply the GAAR to such re-
demptions in contexts where the Minister determines that there is
abusive avoidance of subsection 160(1).

Josiah Davis is an Associate in the Corporate Tax Group of Miller
Thomson LLP.

Josiah can be reached at jdavis@millerthomson.com.

TAXATIONOF THEDIGITAL ECONOMY: SOCIAL
MEDIA INFLUENCERS, VIDEO-GAME
STREAMERS, AND THE PLATFORMECONOMY

By Anish Kamboj, Articling Student, Miller Thomson LLP

Over the last decade, the digital economy has seen significant
growth. Not only are trials and hearings now held over online
platforms, but numerous individuals are earning a living exclusively
through their online activity. Social media influencers and video-
gamestreamers, in particular, canearn thousands, if notmillions, of
dollars by creating online content.

Social media influencers are individuals who have developed
credibility based on their knowledge or expertise of a specific topic.
They make regular posts about that topic on their social media
channels which reach a large audience.1 Canadian influencers, in-
cluding Jillian Harris and Genie Bouchard, earn well into seven
figures in annual income through their online activity and adver-
tising on platforms such as Facebook, YouTube, Instagram, and
Twitter.2 Video-game streamers earn their income by playing video

57 Ibid, at para. 60.
58 Ibid.
59 Ibid, at para. 62.
60 Ibid. at para. 63. See case law supra at note 24.
61 Ibid, at para. 65.
62 Ibid, at para. 67.
63 Ibid.
64 Ibid.
65 Ibid, at para. 69.
66 Ibid.
67 Ibid, at para. 70.

68 Ibid, at para. 48.
1 Influencer MarketingHub, “What is an Influencer? —Social Media Influen-

cers Defined” (2021), online: Influencer Marketing Hub <https://influencer-
marketinghub.com/what-is-an-influencer/#:~:text=Influencer-
s%20in%20social%20media%20are,close%20attention%20to%20-
their%20views>.

2 Phil Hogan, “Canada Revenue Agency and the Digital World” (8 December
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games as their subscribers view their content. The most common
streaming platforms are YouTube and Amazon’s Twitch. The
average income for expert streamers on Twitch is between $3,000
to $5,000 USD eachmonth for around 40 hours of gameplay. This
is excluding advertising revenue, which averages about $250 USD
for every 100 subscribers.3 However, many individuals earn six or
seven-figure incomes through subscription fees and merchandise
sales. For instance, Canadian streamer Evan Fong has more than
25 million subscribers and earns approximately $17 million USD.4

The CRA characterizes such activities as a part of the platform
economy: economic and social activities facilitated by the use of
technologies and mobile applications. Currently, the agency has
identified four types of businesses within the platform economy:

1. Sharing businesses: leveraging personal assets to earn
revenue, car sharing (e.g. Uber), home-sharing (e.g. Airbnb),
etc.;

2. Gig economy: short-term or short-contract-based work (e.g.
Clickworker, Crowdsource, Fiverr);

3. Peer-to-Peer: selling goods and services directly from person
to person (e.g. Etsy, eBay, Craigslist);

4. Social Media (including video game streamers): income
earned through social media platforms (e.g. YouTube, Insta-
gram, Twitch).5

All income generated through social media or video-game
streaming activities must be reported by taxpayers, including
monetary and non-monetary income. The activities that can earn
income include but are not limited to: subscriptions to channels,
advertising (both as clickbait and brand advertisements), spon-
sorships, calls to action, merchandise sales, tips, gifts, donations,
trips, and referral codes. This income will be characterized as
business income from which reasonable and directly related ex-
penses can be deducted.6

Evenwith theCRA’s guidanceandongoing regulatory efforts,much
of this income is inadequately reported and taxed.

INCREASEDMONITORING OF INFLUENCERS AND
STREAMERS

On December 3, 2020, CRA assistant commissioner Ted Gallivan
announced that the agency is attempting to address this issue by
monitoring the social media accounts of influencers and streamers
who earn more than $500,000 CAD annually. In an effort to foster
compliance, the CRA is reviewing paid advertisements, sponsor-

ships, and online activity generating income to determine if this
subset of the platform economy is accurately filing their taxes.7

Since the age and income of influencers and streamers can vary
significantly, the CRA is taking a three-pronged approach to ad-
dress this issue. First, the focus is on educating influencers and
streamers, as many are young and inexperienced with proper ac-
counting procedures. This process will involve explaining the pro-
visions of tax legislation and monitoring their response. Second, if
the first step is unsuccessful, the agencywill send a letter indicating
the estimated range of income the CRA believes the individual
earns, citing bank records and information from other businesses
the individual deals with. The third and final step would be to
release an audit letter with requests to analyze bank records and
financial statements.8

The CRA has indicated that the objectives of these monitoring
efforts are to identify those evading tax, encourage compliancewith
the tax system, and collect taxes on unreported income.9 The focus
is not to create punitive measures.

OPEN-SOURCE INTELLIGENCE

The CRA is relying on open-source intelligence to help identify
unreported income earned by influencers and streamers. This
process involves collecting, analyzing, and deciding whether the
data on social media pages coincides with the amount of tax re-
ported.10

For instance, many influencers conduct product reviews or pro-
motional giveaways for their sponsors on their social media pages.
These products are usually not returned to the sponsor. Although
not a monetary incentive, these products will act as non-monetary
income that is taxed and must be reported in their tax filings. The
product received and the nature of the promotion will be apparent
to a CRA official reviewing the influencer’s social media page.

The income-generating content that traditionally acts as a tool for
influencers and streamers may now serve as the CRA’s biggest
weapon against those who are incompliant with filing require-
ments.

ROOM FOR IMPROVEMENT

Although the CRA is heading in the right direction, this approach
can be improved.

As previously mentioned, the average video-game streamer on
Twitch earns between $3,000 to $5,000 USD per month.11 Only
monitoring individuals with $500,000 CAD or more in annual in-
come ignores the vast majority of influencers and streamers. This
threshold is a good starting point, but if the CRA truly wants to
adopt a comprehensive approach, the agency needs to expand its
monitoring efforts to the average income pool. This average will

2020), online: Expat Tax Updates <https://philhogan.com/canada-reven-
ue-agency-and-the-digital-world/>.

3 Business of Apps, “Twitch Affiliate Partner Program” (2019), online:
Business of Apps <https://www.businessofapps.com/affiliate/twitch/
#:~:text=That%20depends%20%2020on%20the%20streamer,abou-
t%20%24250%20every%20100%20subscribers> [Business of Apps].

4 Bill Curry, “CRA auditors keeping an eye on video-game streamers,
influencers in hunt for tax revenue” (3 December 2020), online: Globe and
Mail <https://www.theglobeandmail.com/politics/article-cra-auditors-
keeping-an-eye-on-video-game-streamers-influencers-in/>.

5 Canada Revenue Agency, “Compliance in the platform economy” (25
February 2020), online: Government of Canada <https://www.canada.ca/
en/revenue-agency/programs/about-canada-revenue-agency-cra/com-
pliance/sharing-economy.html> [Compliance in the Platform Economy].

6 Compliance in the Platform Economy, supra note 5.

7 Ted Gallivan, “Standing Committee on Public Accounts” (3 December
2020), online: House of Commons <https://www.ourcommons.ca/Docu-
mentViewer/en/43-2/PACP/meeting-11/evidence> [House of Commons].

8 Ibid.
9 David Rotfleisch “CRA Eyeing Influencers, Videogame Streamers for

Unreported Taxes” (5 January 2021), online: Rotfleisch & Samulovitch
Professional Corporation, Taxpage https://taxpage.com/articles-and-tips/
cra-eyeing-influencers-videogame-streamers-for-unreported-taxes/>.

10 House of Commons, supra note 7.
11 Business of Apps, supra note 3.
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vary from platform-to-platform, but monitoring a broader range of 
individuals will assist in fostering compliance while capturing sig-
nificant unreported income.

The CRA should also consider that the use of open-source in-
telligence may not be the most efficient approach. The agency has 
an ongoing practice of monitoring the social media accounts of 
taxpayers to verify the accuracy of reported income. Although such 
information can be an indicator of discrepancies in reporting, it is by 
no means conclusive evidence of improper tax filings. For instance, 
many social media influencers deceptively pay for fake followers or 
subscribers on social media platforms to increase their popularity. 
Some influencers also return products to sponsors after completing 
promotions. Collecting, analyzing, and making decisions with 
open-source data that is not necessarily accurate may lead to un-
necessary and costly inferences by the CRA. To increase efficiency in 
their monitoring practices, the agency will need to ensure that 
multiple checks and balances are in place before proceeding with 
compliance measures.

CONCLUDING THOUGHTS

As the platform economy continues to develop, the CRA’s reg-
ulatory measures will adapt accordingly. What does this mean for 
social media influencers and video-game streamers? Report all 
sources of income, both monetary and non-monetary. If influencers 
and streamers have not yet done so or are undergoing an audit, they 
may qualify for the CRA’s voluntary disclosure program. The benefit 
of voluntarily disclosing previously unreported income or correcting 
inconsistencies in tax filings is the potential for relief from penalties 
and partial relief from interest. If you or your client are a part of this 
subset of the platform economy, consider the CRA’s monitoring as 
an indication of the increased regulations to come.

Anish Kamboj is an Articling Student at Miller Thomson LLP.

Anish can be reached at akamboj@millerthomson.com or 
416.597.6099.

NEW TAX MEASURES IN THE FALL ECONOMIC
UPDATE

By Tina Tehranchian, MA, CFP1, CLU1, CHFC1, MFA-PTM 

(Philanthropy), senior wealth advisor and branch manager at 
Assante Capital Management Ltd.

The federal government’s fall economic update included a series of 
tax proposals that carry implications for businesses and house-
holds. If enacted, the measures will make watching movies or TV 
series on Netflix more expensive for you but would allow simpler 
deductions for many Canadians working from home.

DIGITAL TAXES

Starting in July 2021, the federal government intends to raise $2.8 
billion over the next five years by forcing foreign digital companies 
(such as movie streaming companies) and e-commerce vendors 
(such as app stores) to collect and remit GST or HST on goods and 
services sold to Canadian consumers and by requiring either the 
foreign e-commerce vendor or the warehousing and distribution 
company to collect and remit GST or HST on goods sold in Canada, 
based on the final sale price.

REMOTE-WORK EXPENSES

Before the pandemic, if you wanted to claim your home-office ex-
penses you needed to track detailed expenses and your employer
had to sign a T2022 form. According to the newproposed changes,
thoseworking fromhomebecauseofCOVID-19will be able to claim
up to $400 in expenses for 2020 as part of a simplified process. If
you are planning to take advantage of this deduction, please note
that the deduction amount would be based on how long you
worked from home.

STOCKOPTIONS

To restrict a program that disproportionately benefits high-income
earners, the federal government is proceeding with plans to limit
tax deductions on stock options.

When you receive a stock option, you can buy your company’s stock
at a present price. You can make money when you exercise the
option at a lower price than the market price of the stock. Some
companies use stock options as a form of compensation for their
employees.

Currently, the income you earn fromexercising your stock options is
eligible for a tax deduction and treated the same way capital gains
are treated, and is taxed at half the normal personal tax rate.
Starting July 2021, the federal government is introducing a cap on
the annual value of stock options that are eligible for special tax
treatment and is only allowing a “stock option deduction” on the
first $200,000worth of stock options that vest or become available
to exercise in any given year. Any income earned on stock options
over that threshold would be taxed as regular income.

Stock options granted by private Canadian corporations or com-
panies with gross revenue of less than $500 million would not be
subject to the new regulations. This is because many start-ups rely
heavily on granting stock options as a form of compensation.

SHORT-TERMRENTAL TAX

While the stock of Airbnb soared during its IPO in early December
2020, those who use this platform in Canada will be facing new
taxes. The government wants to apply the GST/HST on all short-
term rentals offered in Canada through platforms such as Airbnb
and Vrbo. Either the property owner or the platform will have to
collect and remit the tax. The government expects that this mea-
sure would raise an estimated $360 million over five years, ending
in fiscal year 2025-26.

Tina Tehranchian, MA, CFP1, CLU1, CHFC1, MFA-PTM (Philan-
thropy) is a FP CanadaTM Fellow and a senior wealth advisor and
branchmanager atAssanteCapitalManagement Ltd. inRichmond
Hill, Ontario.

She can be reached at 905.707.5220 or through her website at
www.tinatehranchian.com.

Assante Capital Management Ltd. is a member of the Canadian
Investor Protection Fund and the Investment Industry Regulatory
Organization of Canada.
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NIKKEI CLIMBS TO 30-YEARHIGH1

By Alfred Lam, Senior Vice-President & Chief Investment Officer, CI
GAM | Multi-Asset Management,
Richard J. Wylie, Vice-President, Investment Strategy, CI Assante
Wealth Management, and
Toshi K. Okada, Analyst, Investment Strategy, CI Assante Wealth
Management

* Source: Commodity Systems Inc.

MARKET FOCUS

Nikkei Finally Moves Towards a New All-Time High

Like virtually all the world’s other major equity indexes, Japan’s
Nikkei 225 fell dramatically during the onset of the COVID-19
pandemic. It recordeda31.3 per cent declinebetween January 20 to
March 19, 2020. Like othermarkets, it subsequently reboundedand
posted a “recovery” on November 5. However, this market was
different from most others in that it was not declining from an all-
time high in early 2020. In fact, this index has stood apart for
decades, as the most recent all-time high was entered into the
books on December 29, 1989 (closing at 38,915.9). This peak came
amid an asset-pricing bubble that saw rapid credit expansion,
rampant real estate speculation and deeply intertwined ownership
ofmanymajor financial players. The various bull markets that have
emerged over the intervening decades failed to lift the index to its
previous high. Nevertheless, this may be on the verge of changing.
On January 14, 2021, the Nikkei closed at 28,683.9, its highest level
since August 3, 1990 and a 306.8 per cent gain from the March 10,
2009 financial crisis low (7,055.0). Finally, closing the gap still
requires a further 35.6 per cent advance in order to establish a new
all-time high. However, extremely low interest and inflation rates,
which were the purview of Japan alone, now appear to be widely
entrenched in other economies. As theworld looks to the expansion
of vaccine availability, further economic stimulus and improvement
in global trade relations, the prospects for the Japanese economy
remain positive.

NORTH AMERICAN JOB RECOVERY STALLS

The U.S. Bureau of Labor Statistics reported that non-farm payroll
employment fell by 140,000 during December. According to the

Bureau “the decline in payroll employment reflects the recent in-
crease in coronavirus (COVID-19) cases and efforts to contain the
pandemic.” The decline came on the heels of seven consecutive
monthly gains that totalled 12,461,000. At the close of 2020,
payrolls were 9,839,000 below the cyclical peak in February 2020.
Similarly, Statistics Canada announced that 62,600 jobs were lost
in December, entirely reversing the November gain (62,100). The
losses reported were also the first decline, following seven con-
secutive monthly gains. With the December reversal, domestic
employment levels are 636,400 below February 2020’s cyclical
peak. Looking forward, Statistics Canada stated, “Additional public
health measures implemented in many provinces after the De-
cember Labour Force Survey referenceweek (December 6 to 12) are
likely to be reflected in January Labour Force Survey results.”

BRENT BREAKS HIGHER

Brent crude oil moved closer to recovering its pandemic-related
losses, as global demand pushed prices through technical re-
sistance at US$56 on January 8, 2021. This was its strongest level
since February 25, 2020, before the coronavirus forced nations
across theglobe into economic lockdownsanddecimatedglobal oil
consumption. The recent price gains extend the months-long re-
bound from the 18-year lowofUS$19.33 seenonApril 21, 2020. The
ongoing rally from these lows reflects continued optimism that the
widespread use of COVID-19 vaccines will allow a resurgence in
global economic activity that will translate into energy demand,
which approaches previous levels. It remains to be seen if the an-
ticipated recoverywill be sufficiently vigorous to support this level of
pricing.

LONGER VIEW

Markets are searching for any certainty around the potential fallout
from the spread of COVID-19. With economic activity shut down
around the globe, central banks and governments are doing
“whatever it takes” to keep the economic system functioning.
Central banks have responded by cutting interest rates, creating
programs to keep credit flowing and increasing the size of their
asset purchasing programs, which effectively means printing
money to buy assets. On the fiscal side, governments are expected
to provide “helicopter money” to individuals who have been forced
out of work. While we are not sure of the exact timeline, we are
confident that this periodof stresswill eventually pass and investors
with long-term horizons have an excellent opportunity to purchase
stocks at bargain prices.

Alfred Lam, MBA, CFA, is the Senior Vice-President & Chief In-
vestment Officer at CI GAM | Multi-Asset Management. Alfred can
be reached at alam@ci.com.

Richard J. Wylie,MA, CFA, is the Vice-President of Investment
Strategy at CI Assante Wealth Management. Richard can be
reached at rwylie@assante.com.

Toshi K. Okada, B.MOS, is an Analyst in Investment Strategy at CI
Assante Wealth Management. Toshi can be reached at toka-
da@assante.com.

1 The information contained herein consists of general economic information
and/or information as to the historical performance of securities, is
provided solely for informational and educational purposes and is not to be
construed as advice in respect of securities or as to the investing in or the
buying or selling of securities, whether expressed or implied. The opinions
expressed are solely those of the author(s) based on information currently
available to them. Every effort has been made to ensure that the material
contained in this document is accurate at the time of publication.
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