PRESERVING WEALTH FOR PEOPLE AND PRIVATE COMPANIES

TAX POLICY – WE HAVE TO THINK ABOUT THE
FUTURE
Welcome to a special edition of Taxes & Wealth Management.
This edition is dedicated to the legal and financial issues related
to the COVID-19 Pandemic.
As the Editor-In-Chief, I want to first express the deep and profound gratitude of the Editorial Board of Taxes & Wealth Management, the many talented contributors to the newsletter and
all of the supporting staff (including of course, Alicia Bertrand) to
all of our Nation’s front line care workers and professionals:
Thank You!!
Our National, provincial and local political leaders have rightfully
stated that we will survive this pandemic. The collective hope is
that as a society we will be the better for enduring this painful,
tragic and frightful period of human history. We live in hope.
As we contemplate the “new normal”, a subject that will require
serious and deep thought is how society pays for the financial
support that has been provided to people and businesses. The
money presses have been running furiously not only in Canada
but in other Western and non-Western states around the world.
As someone that I can’t recall at the moment said: when the
house is burning you don’t worry about how much it costs to put
out the flames. . .true enough. But at some point, the fire will be
extinguished and the costs do have to be calculated and someone
has to pay for it. As a society, we will have to think about how we
are going to pay for it. One obvious method is by taxes and raising
them. What kind of taxes? How much? When we do raise them
and so on are topics that we hope to discuss with you — our valued
reader — in the months to come. We welcome your thoughts and
views.
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By Ted Citrome, Partner, Torkin Manes LLP, and
Aaron Swartzman, Associate, Torkin Manes LLP
On Saturday, April 11, Parliament passed the Federal government’s
wage subsidy legislation, formally known as COVID-19 Emergency
Response Act, No. 2 (the “Act”), to enact the Canada Emergency
Wage Subsidy (“CEWS”). The Act introduces additional details
since Prime Minister Trudeau last announced changes to the
CEWS. Of particular note, the group of employers who qualify for
the subsidy has been expanded in many respects.
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reproduced, stored in a retrieval system, or transmitted, in any form or by any means,
electronic, mechanical, photocopying, recording or otherwise, without the prior written
consent of the publisher (Thomson Reuters Canada, a division of Thomson Reuters

As there is an influx of information about COVID-19, businesses may
have some questions about the CEWS and whether they are eligible
for this program. We have put together a set of questions and
answers to assist you in understanding the rules governing the
CEWS.
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WHAT IS THE CEWS?

taken on the basis of the information contained in this publication, or for any errors or
omissions contained herein.

The CEWS is a $73-billion wage subsidy program offered by the
Federal government to qualifying employers. The main purpose of
the CEWS is for employers to keep employees on payroll during
COVID-19 so as to reduce employees’ reliance on the Employment
Insurance regime.

WHEN IS THE CEWS AVAILABLE?
The CEWS subsidizes employers in respect of remuneration paid to
employees in the 12-week period between March 15, 2020 and June
6, 2020. Under the Act, benefits under the program may be extended to remuneration paid up to September 30, 2020.

HOW DOES AN EMPLOYER APPLY FOR THE CEWS?
Employers will apply for the program via the Canada Revenue
Agency’s My Business Account portal. The application is expected to
be available within the next few weeks. An eligible employer must
file an application in respect of an eligible claiming period on or
before September 30, 2020. As part of the application, the individual who has principal responsibility for the financial activities of
the eligible employer (likely the chief financial officer or a similar
role) must attest that the application is complete and accurate in all
material respects.

WHO CAN APPLY?
The subsidy is available to “eligible employers”. An eligible employer must be one of the following types of entity:
i.

an individual,

ii.

a taxable corporation,

iii. certain tax-exempt organizations (including a registered
charity or not-for-profit organization, but not including
government and public institutions, such as hospitals, school
boards, universities, colleges and health authorities), and
iv. a partnership each member of which is an entity described
above.
2

No one involved in this publication is attempting herein to render legal, accounting or
other professional advice. If legal advice or other expert assistance is required, the
services of a competent professional should be sought. The analysis contained herein

In addition, an eligible employer must have had a registered payroll
account with the Canada Revenue Agency on March 15, 2020. As a
result, new employers are not eligible for the subsidy.

WHAT ARE THE CONDITIONS FOR RECEIVING THE
CEWS?
Payments under the CEWS will be made in respect of three separate “claiming periods”. An employer who duly files a CEWS application on or before September 30, 2020 will qualify for benefits
under the CEWS in respect of a particular claiming period: (a) if it
meets the Revenue Reduction Test for that period, or (b) if it has met
the Revenue Reduction Test for the immediately preceding
claiming period.
In general terms, an employer will satisfy the Revenue Reduction
Test for a particular claiming period if its revenues in respect of that
period fall below a threshold percentage of its revenues for either:
(a) the corresponding month of 2019, or (b) the average of its
monthly revenues for January 2020 and February 2020. The
employer may choose in its CEWS application whether the reference period for the Revenue Reduction Test is the period described in (a) or (b) above; however, once that decision is made it
cannot be changed for future claiming periods.
In particular, the Act provides that the Revenue Reduction Test for a
claiming period is satisfied if:
1.

for the claiming period from March 15 to April 11, the entity’s
March 2020 revenues are 85% or less of the employer’s choice
of either (a) its March 2019 revenues, or (b) the average of its
January 2020 and February 2020 revenues;

2.

for the claiming period from April 12 to May 9, the entity’s April
2020 revenues are 70% or less of the employer’s choice of
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either (a) its April 2019 revenues, or (b) the average of its
January 2020 and February 2020 revenues; and
3.

for the claiming period from May 10 to June 6, the entity’s May
2020 revenues are 70% or less of the employer’s choice of
either (a) its May 2019 revenues, or (b) the average of its January
2020 and February 2020 revenues.

HOW IS REVENUE CALCULATED FOR THE PURPOSES
OF THE REVENUE REDUCTION TEST?
Employers may elect to calculate revenues using either the cash or
accrual method when first applying for the CEWS, and are required
to use that method for the duration of the program.
Members of affiliated groups may elect for each member’s revenues
to be determined on a consolidated basis; selective consolidation of
the revenues of some, but not all members of the affiliated group is
not permitted. Special rules apply to calculate the revenues of
registered charities and other eligible tax-exempt organizations.
Generally, revenue from non-arm’s length sources is excluded from
the calculation for purposes of the Revenue Reduction Test.
However, eligible employers who earn all or substantially all
(generally interpreted by the Canada Revenue Agency to mean
90% or more) of their revenues from persons or partnerships with
whom they do not deal at arm’s length may elect for their eligibility
for the CEWS to be determined based on the weighted average of
their revenues of such non-arm’s length persons.
The calculation of revenue excludes revenue from extraordinary
items and amounts the employer receives from other subsidy
programs.

WHAT IS THE TOTAL AMOUNT THAT AN ELIGIBLE
EMPLOYER CAN RECEIVE UNDER THE CEWS?
For the duration of the program, eligible employers may receive a
subsidy of up to $847 per week per eligible employee. There is no
overall cap on the aggregate subsidy that an employer may receive.
The subsidy is reduced by any payments that the employer receives
under other COVID-19 relief programs, including the previously
announced 10% temporary wage subsidy program.

WHO IS AN ELIGIBLE EMPLOYEE?
An eligible employee is an individual who, during the relevant
claiming period, was employed in Canada by the eligible employer
and was not without pay for more than 14 consecutive days.
No subsidy is available in respect of amounts paid to an independent contractor since an independent contractor is not an
employee.

HOW IS THE AMOUNT OF THE SUBSIDY CALCULATED
FOR EACH EMPLOYEE?
Generally, where the employee’s “Baseline Remuneration” (which,
as described below, is effectively pre-crisis weekly remuneration)
was at least $58,725 per year, the employer is entitled to a subsidy
for the full amount paid to the employee, up to a maximum of $847
per week.
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In other cases, where wages are maintained at 75% or higher of their
pre-crisis levels, the subsidy is equal to the wages actually paid,
subject to a cap of the lesser of: (a) 75% of Baseline Remuneration,
and (b) $847 per week. Where wages are less than 75% of their precrisis levels, the subsidy is equal to 75% of the amount paid, up to a
maximum of $847 per week.
For employees hired after March 15, 2020 (i.e., for whom the
Baseline Remuneration is nil), the subsidy is calculated as 75% of
the amount of remuneration paid, up to a maximum of $847 per
week.
Special rules apply where the employee does not deal at arm’s
length with the employer. In particular, the subsidy in respect of
such an employee who was hired before March 15, 2020 is the least
of the following three amounts:
.

the weekly remuneration actually paid to the employee;

.

75% of the employee’s Baseline Remuneration; and

.

$847 per week.

No subsidy is available in respect of a non-arm’s length employee
hired on or after March 15, 2020.
For these purposes, remuneration includes salary, wages, fees,
commissions or other amounts for services of the eligible employee,
but does not include retiring allowances, stock option benefits, or
amounts that can be expected to be returned to the employer. An
anti-avoidance rule also prevents the undue inflation of salary paid
during a claiming period that is offset by a corresponding reduction
in a future period.
As detailed above, to determine the amount of a subsidy in respect
of a particular employee, an employer might be required to calculate the employee’s “Baseline Remuneration”. For these purposes, an employee’s “Baseline Remuneration” is equal to their
average weekly remuneration for the period from January 1, 2020 to
March 15, 2020, excluding any consecutive seven-day period for
which the employee was not paid.

WILL ELIGIBLE EMPLOYERS RECEIVE A REFUND FOR
CERTAIN EMPLOYER-PAID CONTRIBUTIONS?
Yes. In addition to the subsidy provided above, employers eligible
for the CEWS will be entitled to receive a 100% refund for certain
employer-paid contributions to Employment Insurance, the Canada Pension Plan, the Quebec Pension Plan, and the Quebec
Parental Insurance Plan. This refund will apply to the entire amount
of employer-paid contributions in respect of employees who are on
leave with pay in a period where the employer is eligible for the
CEWS. An employee will be considered to be on leave with pay
throughout a week in which that employee receives remuneration
but does not perform any work for the employer.

WILL ANYONE KNOW IF AN EMPLOYER APPLIES FOR
THE CEWS?
Possibly. The Act permits the Canada Revenue Agency to publicize
the name of any person or partnership who applies for the CEWS.
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HOW IS THE SUBSIDY TREATED FOR INCOME TAX
PURPOSES?
The subsidy available to employers under the CEWS is considered
government assistance and is included in the employer’s taxable
income, subject to the employer making an election to reduce
deductions claimed in respect of certain expenditures or the tax
cost of certain assets.

WHAT ARE THE ANTI-AVOIDANCE MEASURES AND
PENALTIES FOR NON-COMPLIANCE?
An employer who is subsequently determined not to have been
entitled to amounts received under the CEWS is required to return
such amounts and, in circumstances amounting to gross negligence, may be subject to a penalty of 50% of the overpayment.
The Act includes certain anti-avoidance measures to ensure,
among other things, that employers are not artificially reducing
revenue to qualify for the CEWS. An employer who engages in such
activities will be required to repay the full subsidy that was improperly claimed and is subject to a penalty equal to 25% of the
value of the subsidy claimed.

MAY 2020
.

Note that collection enforcement proceedings on existing debt
has not been suspended. Instead, a taxpayer can plead its case,
on a case-by-case basis, to a collection officer.
.

“The CRA will generally not contact small or medium (SME)
businesses to initiate any post assessment GST/HST or income
tax audits. . .”

.

“Other audits are temporarily suspended.”

.

“For objections related to tax matters [other than those related
to entitlement to benefits and credits] filed by individuals and
businesses, the CRA is currently holding these accounts in
abeyance. No collection action will be taken with respect to
these accounts at this time.”
Note that the CRA has not announced a suspension of the daily
compounding of interest.

.

We are of the opinion that what the Income Tax Act (“ITA”) has
ordered, the CRA does not have the ability to amend. In order
for there to be a proper suspension of deadlines, there must be a
federally legislated extension of ITA deadlines. For example,
the federal government would have to release an order similar
to the Ontario O. Reg 73/20 made under the Emergency
Management and Civil Protection Act. The regulation ordered
that any provision of any statute, regulation, rule, or by-law
establishing any period of time within which any step must be
taken in any proceeding in Ontario, including any intended
proceeding, shall be suspended for the duration of the
emergency. Without similar federal legislation, the taxpayer is
at the mercy of the CRA’s discretion to grant extensions and
allow late-filings of notices of objection.

We wish all our clients, friends and colleagues good health during
these exceptional circumstances.
Ted Citrome is a Partner in the Tax Law Group at Torkin Manes LLP.
Ted can be reached at 416-360-4735 or
tcitrome@torkinmanes.com.

Taxpayers generally have 90 days from the date that the CRA
mails a notice of assessment to respond. If the taxpayer receives
CRA notices by snail mail, it is a good idea to keep the envelope
in which the notice came so that the postmark date is kept in the
taxpayer’s records.

Aaron Swartzman is an Associate in the Business Law Group of
Torkin Manes.
Aaron can be reached at 416-777-5195 or aswartzman@torkinmanes.com.
.

TO DELAY OR NOT? EXTENSIONS BY THE CRA
AND THE TAX COURT OF CANADA
By Molly Luu, Partner, Miller Thomson LLP, and
David W. Chodikoff, Partner, Miller Thomson LLP*

Most noteworthy, CRA’s stated positions are the following:
.

*
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“Collections activities on new debts will be suspended until
further notice, and flexible payment arrangements will be
available.”

“For objections that are due March 18, 2020 or later, we are
effectively extending the deadline to June 30, 2020.”
We question this stated position and taxpayers must exercise
caution. Here is the explanation for our view:

The crisis in Canada and throughout the world is continuing to
evolve. We are carefully monitoring changes to tax legislation and
policy and are committed to advising our clients of developments as
they unfold. Please do not hesitate to contact a member of our
team with your questions about the impact of COVID-19 on your tax
compliance obligations. For more information about dealing with
COVID-19, please visit our COVID-19 Resource Center.

CRA has published its position on collections, audit, objections and
appeals in light of the COVID-19 pandemic.

“Collections staff will address pre-existing situations on a
case-by-case basis to prevent financial hardship.”

For appeals before the Tax Court of Canada (“TCC“), the TCC
has ordered that the period beginning on March 16, 2020, and
ending on the day that is 60 days after the Court and its offices
reopen for the transaction of business, is excluded from the
computation of time under the rules of TCC.
Importantly, the TCC does not have the jurisdiction to extend
ITA deadlines. Accordingly, it is suggested that appellants
continue to file notices of appeal on time via electronic filing.

.

“Taxpayers who are unable to file a return or make a payment
by the tax-filing and payment deadlines because of COVID-19
can request the cancellation of penalty and interest charged to
their account. Penalties and interest will not be charged if the
new deadlines that the government has announced to taxfiling and payments are met.”
The CRA does not explain the method by which to request
cancellation, although we assume that the request to cancel

Originally posted via the Miller Thomson’s Tax Notes on April 20, 2020.
# 2020 Thomson Reuters Canada Limited
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penalties and interest will be made by way of a request for
taxpayer relief, in the usual course.
The CRA website states that “While the CRA continues to
accept requests for taxpayer relief during this period, there will
be delays in processing requests. Once normal business
operations resume, the Taxpayer Relief Program will review
requests related to COVID-19 on a priority basis.”

The COVID-19 crisis is fast-moving and, almost daily, there are
Ministry of Finance announcements at every level of government. If
you or your high-net worth client have a tax controversy deadline
coming up, it is important to stay on top of the deadline and consult
with a tax disputes resolution specialist.
Molly Luu is a Partner in the Tax Disputes Resolution Group at
Miller Thomson.
Molly can be reached at 416-595-7903 or mluu@m illerthomson.com.
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a great strategy to minimize any capital gains on the death of the
taxpayer. As the Covid-19 pandemic has significantly affected
many businesses and the value of capital properties (such as
marketable securities and real estate), the value that a taxpayer
may be able to “lock-in” should be relatively low. However, a
qualified valuator should be consulted in this regard. Freezing the
value of the property while it is low reduces the owner’s capital
gains, and can increase the gain that is transferred to family
members tax-free.
Capital Gains Strip

The current corporate and personal income tax rate structure has
created a significant incentive for shareholders to extract value
from closely held corporations in the form of capital gains, as opposed to dividends. In general, taxpayers who expect to withdraw
surplus income from their corporations in the short term might
benefit from implementing a surplus strip.

TAX PLANNING CONSIDERATIONS FOR
UNCERTAIN TIMES

A number of techniques have been developed, and aggressively
implemented, to convert dividends into capital gains. The infamous
2017 consultation paper would have introduced an anti-avoidance
rule to restrict the effectiveness of these transactions; however, the
Liberal Government aborted this measure in the face of significant
public backlash. Nevertheless, officials at the Department of Finance have publicly stated that they remain concerned with surplus
stripping, and there is talk that a more targeted form of the rule
might be introduced. Now, the deficits associated with Covid-19
expenditures might provide an even greater impetus to enact
legislation to curtail this strategy.

By Kay Leung, Partner, Torkin Manes LLP

Trigger Capital Gains (if any)

Amidst these unprecedented and uncertain times, the question
that often arises is what should one do regarding their own taxes? It
is during times like these that tax planning becomes so much more
important and critical. In this article, we will discuss some common
tax planning techniques that should be considered during these
times.

For those lucky ones who still hold assets with accrued capital
gains, in light of Covid-19, there is a reasonable expectation that the
capital gain inclusion rate will be increased from its current 50%
(with perhaps some form of de minimis grandfathering). From a tax
planning perspective, it may be an opportune time to trigger a
capital gain before any changes to the Income Tax Act to avoid
exposure to the higher capital gains inclusion rate.

David W. Chodikoff is a Partner in the Tax Disputes Resolution
Group at Miller Thomson. David is also the Editor-in-Chief of Taxes
& Wealth Management.
David can be reached at 416-595-8626 or dchodikoff@millerthomson.com.

For some historical context, in 1949, to pay for post-war expenditures, the government of Canada and its provinces levied a
personal marginal tax rate of 84% for all income over $400,000.1
Currently, the highest combined federal-provincial marginal tax
rate on ordinary income is 53.53% in Ontario. The government of
Canada has so far pledged $82 billion to fight Covid-19, which the
Parliamentary Budget Officer projects would create a $252.1 billion
deficit in 2021. Based on history, it might be reasonable to expect
that the government will increase marginal tax rates to recoup its
expenditures and balance the budget.

PLANNING TIPS THAT YOU SHOULD CONSIDER
DURING COVID-19
Estate Freezes

Inter-generational transfers are generally taxable under Canadian
law. However, an estate freeze is a common tax planning strategy
that allows a taxpayer to “lock in” the current value of businesses
and capital properties so that future growth or appreciation is
shifted to the next generation or to other family members. It is also
1

See Roger S. Smith, “The Personal Income Tax: Average and Marginal
Rates in the Post War Period”, (1995) 43 CTJ 1055.

Utilizing Losses

As a reminder, any net capital losses realized may be applied
against capital gains and may be carried back three years and
forward indefinitely. Similarly, non-capital losses may be carried
back three years and forward 20 years and may be applied to other
sources of income. The Income Tax Act contains complex rules that
restrict when losses may be realized and utilized.
Corporations that have a positive capital dividend account should
consider declaring dividends (and filing capital dividend election) to
clear out the capital dividend account before realizing any capital
losses in a taxation year: the excess of capital losses over allowable
capital losses, (being the non-deductible portion of such capital
losses) reduces the non-taxable portion of capital gains that are
otherwise added to the corporation’s capital dividend account.
Loss Consolidation

No formal mechanism exists to transfer losses between corporations under Canadian law. However, Canadian courts and the
administrative policy of the Canada Revenue Agency sanction the
use of several forms of transactions to consolidate or transfer losses
among related or affiliated groups of Canadian corporations. Selecting the appropriate method will depend on the particular facts
5
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and circumstances of each case. As a result, we recommend that
you contact a member of our Tax Department to discuss which loss
utilization technique is appropriate in your circumstances.
Kay Leung is a Partner in the Tax Group of Torkin Manes LLP. Kay
is also an Editor of Taxes & Wealth Management.
Kay can be reached at 416-777-5428 or kleung@torkinmanes.com.

KEY CONSIDERATIONS WHEN RE-OPENING
YOUR BUSINESS
By Lisa Goodfellow, Partner, Miller Thomson LLP, and
Michael Cleveland, Student-at-Law, Miller Thomson LLP
In recent days, much of the conversation around the COVID-19
pandemic has shifted to the subject of re-opening various sectors of
the economy and the eventual return to a “new normal”. While the
precise details of this re-opening remain unscheduled in many
provinces, including in Ontario, what is certain is that employers will
encounter a slate of employment law issues as they endeavour to
re-open.
Among the first issues that employers will have to consider is
bringing laid-off employees back to work. Employers need to be
aware of the rules governing temporary layoffs and the proper
method for recalling laid-off workers. Moreover, the fact that employees will be returning to work does not mean that those employees’ lives will have returned to normal — they may continue to
face unexpected demands such as childcare obligations or caring
for an ill family member. Thus, it is likely that employers will receive
an above-average number of requests for leaves of absence or
accommodation in the form of flexible work arrangements in response to these circumstances. Employers will need to be cognizant of their obligations under human rights legislation in relation
to these issues, as well as the special COVID-19-related job-protected leaves which are now available to employees. Finally, the
unfortunate reality that COVID-19 will continue to proliferate even
as businesses re-open is likely to prompt concern from employees
about the safety of their workplaces. As a result, some employees
may refuse to attend work, or may refuse to perform specific work,
out of concern for their safety. Employers need to know how to
properly respond to such refusals, and should know how to approach occupational health and safety in the workplace so as to
reduce the number of such refusals. Advance preparation will
position employers to experience a successful return to the new
normal, whatever it may entail.
This article primarily refers to the state of the law in Ontario. Many of
the general principles discussed here are applicable in other jurisdictions, but employers should be sure to seek appropriate advice
in relation to the jurisdictions in which they operate.
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tions are met (for instance, where the employee receives supplementary unemployment benefits or remains on the group benefits
plan), or for the period during which they retain recall rights under a
collective agreement. A “week of layoff” is defined as a reduction of
50% or more of an employee’s regular weekly wages. An employee
who is temporarily laid off is not entitled to statutory notice or
termination pay unless and until the layoff exceeds the periods set
out above.
Any layoff exceeding the applicable temporary layoff period will be
deemed a termination of employment. In such circumstances, the
termination date will be deemed to have taken place retroactive to
the first day of the layoff, and any entitlements owing to the employee should be calculated as of that date.
Given that many employers laid off their employees in mid to late
March, it is unlikely that there have been any deemed terminations
yet. However, businesses which intend to remain closed through
May or beyond should be mindful of when the temporary period will
expire.
Employers should also be attentive to the procedure to be followed
for recalling laid-off employees. Some jurisdictions require the recall notice to adhere to a certain format. For instance, in Alberta, a
recall notice must be served on the employee, must be in writing,
and must state that the employee is to return to work within seven
days from the date notice was served. While there is no prescribed
format of recall notice in Ontario, employers will want to ensure
that employees actually receive the notice of recall, and are given a
reasonable period to return to work. Sending such notice by way of
email can pose challenges because it is difficult to verify that the
notice was received by the employee. Confirmation that the employee received a recall notice is important because an employee on
temporary layoff who refuses to return to work within a “reasonable
time” after having been requested to do so by their employer is not
entitled to notice of termination or termination pay. If the employer
cannot prove that the employee actually received the recall notice,
they will encounter difficulty relying on this exemption.
Deciding which employees to recall should be based on business
needs, while avoiding any appearance of discrimination. If a “rolling” recall is implemented as a business ramps up operations,
employers should be careful that Human Rights Code1-protected
grounds such as age, family status or disability are not factors in
who receives a recall notice. Recall should be offered to all qualified
employees. Additionally, refusals to return to work will need to be
assessed on a case-by-case basis to ascertain whether the refusal is
related to issues such as family status or disability.
Finally, if the company is unionized or has a written policy regarding
layoffs and recall procedures, it must follow the process laid out
therein.

THE DUTY TO ACCOMMODATE
RECALLING EMPLOYEES FROM TEMPORARY
LAYOFF
As employers look toward re-opening, one of the first orders of
business will be to recall employees from layoff. In this regard,
employers must be cognizant of the rules and limitations relating to
temporary layoffs. In Ontario, a “temporary layoff” can last for a
maximum of 13 weeks in any period of 20 consecutive weeks, or 35
weeks in any period of 52 consecutive weeks where certain condi6

As businesses re-open or transition away from remote-work operations, some employees may be reluctant to attend at the
workplace for a variety of reasons. Usually, an employee’s absence
will be grounds for discipline. However, in some cases, a refusal may
be related to a human rights ground, giving rise to a duty to accommodate.
1

R.S.O. 1990, c. H.19.
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Many employees are struggling to meet unprecedented demands,
including remote work, childcare issues, and family members losing
their jobs or falling ill. Employees may seek flexible work arrangements in response to these circumstances. For instance,
employees may ask to continue working remotely until childcare
centres or schools re-open. In Ontario, and most Canadian jurisdictions, discrimination with respect to employment on the basis
of family status is prohibited by human rights legislation. Employers would be prudent to consider in advance how they will
respond to employees seeking accommodation on the basis of issues which engage human rights legislation. They should be prepared to be flexible in responding to such requests, and seek
appropriate legal advice as needed.
The Ontario Human Rights Commission’s policy position is that
negative treatment of employees who have, or are perceived to
have, COVID-19, for reasons unrelated to public health and safety, is
discriminatory and prohibited under the Human Rights Code.
Employers have a duty to accommodate employees in relation to
COVID-19, unless it would amount to an undue hardship based on
cost, or health and safety. While the Human Rights Tribunal of
Ontario is not bound to follow the OHRC’s view, the Commission’s
policy positions do have persuasive value.
If an employee refuses to attend the workplace without reasonable
excuse, the employer may impose discipline, including termination.
However, one should weigh the potential negative optics of imposing such discipline during a global pandemic. The same calculus applies to considerations over discipline in relation to a
decline in employee performance.
Employers can require medical information from employees in
specific circumstances such as for return-to-work or accommodation purposes, but this process is complicated by the ongoing
pandemic. Practically, it may be difficult for employees to obtain
medical documentation at this time. Privacy issues also arise when
employers ask employees for health information. Generally
speaking, if an employer intends to collect personal or medical
information, it should explain why the information is being collected, obtain the consent of the employee to same, and keep the
scope of disclosure as minimal as possible. All disclosure of information and consent for such disclosure should be documented.

NEW JOB-PROTECTED LEAVES
Employers in Ontario should be aware that additional job-protected leaves are currently available under the Employment Standards Act, 2000.2 Similar leaves are available in many other
jurisdictions. The existence of these leaves may help employees
navigate the challenging situations faced by many employees at
this time.
The first leave, introduced in response to the COVID-19 pandemic, is
the Infectious Disease Emergency Leave. This unpaid, job-protected leave is available to employees who are not performing the
duties of their position for certain reasons related to COVID-19,
including:
.

personal illness, quarantine or isolation in specific circumstances;
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.

concern by the employer that the employee may expose other
individuals in the workplace to COVID-19;

.

to provide care or support to certain family members for a
reason related to COVID-19, including school or day care
closures; or

.

due to certain travel-related restrictions (e.g., where the
employee cannot reasonably be expected to return to Ontario).

The leave is retroactive to January 25, 2020, and is available for as
long as the employee is not performing the duties of their position
for one of the above reasons. Employers cannot require employees
to provide medical notes to prove they are eligible for the leave, but
can require “evidence that is reasonable in the circumstances.”
The second leave, Declared Emergency Leave, applies where an
emergency has been declared pursuant to the Emergency Management and Civil Protection Act3 (“EMCPA”) and the employee
cannot work because they are subject to an order under the EMCPA
or the Health Protection and Promotion Act;4 or where the employee
needs to provide care or assistance to close family members. Employers cannot require employees to provide medical notes to prove
they are eligible for the leave, but can require “evidence that is
reasonable in the circumstances.” This leave will be available until
the ongoing emergency declaration is terminated.
An employer cannot require an employee to take a statutory leave
of absence unless the employment standards legislation allows for
such. Under the Ontario Employment Standards Act, 2000, the
Infectious Disease Emergency Leave does in fact contemplate an
“employer-directed” absence from the workplace. For example, the
government has indicated that this would include an employer
directing an employee to stay at home if the employee has recently
travelled internationally and the employer is concerned that the
employee could expose others in the workplace to COVID-19.

WORK REFUSALS AND OCCUPATIONAL HEALTH
AND SAFETY
In all jurisdictions, occupational health and safety legislation makes
employers and supervisors responsible for taking all reasonable
precautions to protect the health and safety of workers. This includes ensuring that workers are provided with the information,
instruction, training, equipment, and supervision necessary to ensure health and safety in the workplace. These obligations apply
with respect to the risks of COVID-19 transmission in the workplace.
Generally speaking, across the country, occupational health and
safety legislation allows employees to refuse to perform work that
they perceive as unsafe. In Ontario, an employee refusing work must
immediately tell the supervisor or employer that the work is being
refused and explain the circumstances for the refusal. When an
employer becomes aware of a work refusal, it must investigate the
worker’s concerns in conjunction with a workplace joint health and
safety committee member or the health and safety representative,
as applicable. If the matter is not resolved, the worker and the
supervisor or employer must contact the Ministry of Labour. At that
point, a government inspector will investigate the work refusal and
determine whether the refusal is justified. At the time of writing, the
3

2

S.O. 2000, c. 41.

4

R.S.O. 1990, c. E.9, s. 1.
R.S.O. 1990, c. H.7.
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Ministry of Labour has not yet upheld a work refusal initiated on the
basis of COVID-19 related safety concerns. [Note also that employees who contract COVID-19 while at work may be eligible for
WSIB coverage; thus, employers may also have a duty to report the
illness to the WSIB.]

aried employees, commission employees and self-employed persons. Historically, the Canada Revenue Agency (the “CRA”) has
restrictively interpreted the provisions of the ITA dealing with home
office expenses, however, it is hoped that the CRA will revisit its
position due to the effects of COVID-19.

To ensure that best practices are followed, and to minimize the
likelihood that employees will refuse to perform work they perceive
as unsafe, employers should be proactive about implementing
safety precautions as they move to resume operations. The types of
precautions taken by employers will vary depending on the nature
of the workplace. Employers should be attentive to all federal,
provincial, and municipal requirements which govern conduct in
the workplace during the pandemic, such as requirements to
modify the workplace to permit social distancing. Employers
should refer to the sector specific guidance and tip sheets developed by the Canadian Centre for Occupational Health and Safety. 5
In addition, the Public Health Agency of Canada has created a
comprehensive set of guidelines on employer decision-making
during the pandemic, including a discussion of the use of personal
protective equipment and other risk mitigation strategies. 6

GENERAL LIMITATION ON DEDUCTION OF HOME
OFFICE EXPENSES

CONCLUSION
Significant ambiguity remains as to what the coming year will bring,
but one thing is certain — the fact that businesses may soon be reopening will not mean that things have returned to normal. Both
employers and employees must continue to adapt as operations
resume and the “new normal” comes into focus. If employers take
heed of the above considerations, they will be well-positioned to
successfully address the challenges that will be faced in the coming
months.

Taxpayers generally cannot claim deductions in respect of home
office expenses unless expressly permitted by the ITA. The ITA sets
out an additional limitation for claiming deductions of home office
expenses, namely that the home office must either be:
1.

the principal place (more than 50% of the time) where the
individual conducts business; or

2.

used exclusively for the purpose of earning income from
business and used on a regular and continuous basis for
meeting clients, customers or patients in respect of the
business.

Taxpayers may find it more difficult to meet the requirements of the
second subsection above, especially given the uncertainty of what
constitutes a “meeting”. The longstanding administrative position
of the CRA is that a “meeting” must involve two or more persons in
the same place, despite case law which suggests that a telephone
call constitutes a meeting for those purposes. Given changing
business practices and the rise in virtual meetings, we query whether the CRA will revisit its interpretation of “meeting” in the same
way that it changed its position on taxable reimbursements for
computer equipment purchased during COVID-19.

Lisa is a Partner in the Labour and Employment Law Group of Miller
Thomson LLP.

EMPLOYEES

Lisa can be reached at 416-595-2642 or lgoodfellow@millerthomson.com.

An employee must also prepare and file a Form T777 — Statement
of Employment Expenses and cause their employer to complete
and sign a Form T2200 — Declaration of Conditions of Employment, certifying that the employee is required to pay their own
expenses while carrying out the duties of employment and such
expenses are not reimbursed by the employer.

Michael Cleveland is currently completing his articles at Miller
Thomson LLP.
He can be reached at 416-597-6049 or mclevel and@millerthomson.com.

WHAT EXPENSES CAN YOU CLAIM FOR YOUR
HOME OFFICE?
By Aaron Swartzman, Associate, Torkin Manes, Barristers &
Solicitors
Among the many impacts of COVID-19, non-essential Canadian
workers have been forced to quickly adapt to working from home.
Given the current circumstances, taxpayers may be wondering if
any home office expenses can be claimed on their tax returns. As we
explain below, taxpayers cannot deduct as many expenses as one
may otherwise think since the federal Income Tax Act (the “ITA”)
sets out certain rules and prescribes deductions available to sal5
6

8

https://www.ccohs.ca/products/publications/covid19/.
https://www.canada.ca/en/public-health/services/diseases/2019-novelcoronavirus-infection/guidance-documents/risk-informed-decisionmak-ing-workplaces-businesses-covid-19-pandemic.html.

Required Forms

Eligible Expenses

A salaried employee who is paid a fixed salary by his or her employer
may only deduct prescribed expenses contained in paragraph 8(1)(i)
of the ITA, which include:
.
.
.
.

electricity, heat and water;
maintenance and repairs;
rent in respect of real property; and
other expenses consumed directly in the performance of
the duties of employment, such as certain supplies.

A commission employee who is paid a commission in whole or in
combination with fixed pay is only permitted to deduct certain
prescribed expenses contained in paragraph 8(1)(f) of the ITA, which
include home insurance and property taxes in addition to the enumerated list of allowable expenses for salaried employees.
Limitation on Amount Deductible in a Year

The amount of expenses claimed must be proportionate with the
usage of the home office using a reasonable approach. For in-
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stance, one may deduct the percentage of rent that relates to the
home office based on the square footage of the office in relation to
the square footage of the entire home.
Employees may not use home office expenses to increase or create
a loss from employment in a year, but expenses in excess of employment income can be carried forward and deducted in a subsequent year.

SELF-EMPLOYED PERSONS
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compliance obligations. For more information about dealing with
COVID-19, please visit our COVID-19 Resource Center.
We wish all our clients, friends and colleagues good health during
these exceptional circumstances.
Aaron Swartzman is an Associate in the Business Law Group of
Torkin Manes.
Aaron can be reached at 416-777-5195 or aswartzman@torkinmanes.com.

Eligible Expenses

Self-employed persons include those who conduct business as sole
proprietors or as partners in a partnership. Provided that the tests
described are satisfied, a self-employed person can generally deduct home office expenses to the extent that they are incurred for
the purpose of earning income from a business, including deductions for mortgage interest and capital cost allowance (“CCA”). As
such, eligible home office expense deductions for self-employed
persons are not limited to an enumerated list.
However, it may not be beneficial for a self-employed homeowner
to claim CCA if the home office is based out of their principal
residence, as doing so will trigger a deemed disposition of the
portion of the home used for the office. Consequently, the principal
residence exemption will not be available for the home office when
the home is eventually sold and the homeowner will be required to
report a capital gain, if applicable, on such portion of the home.
A self-employed homeowner may still use a home office and claim
related expenses without losing the principal residence exemption
provided that:
1.

they do not claim CCA;

2.

there is no structural change to the property in respect of the
home office; and

3.

the home office is ancillary to the main use of the property as a
residence.

SALES TAX MATTERS IN A COVID-19 WORLD
By Ron Choudhury, Partner, Miller Thomson LLP,
Marie-Hélène Tremblay, Partner, Miller Thomson LLP,
Molly Luu, Partner, Miller Thomson LLP, and
Colleen Ma, Associate, Miller Thomson LLP
The COVID-19 pandemic has created once in a generation dilemmas and opportunities. While select businesses are proving to
be uniquely successful during the economic downturn, most
businesses are in need of assistance in order to continue. Tax
planning and tax controversy are inseparable parts of business. In
these unstable times, tax deferrals are an important cash flow
management and business tool.
This article addresses sales tax relief measures, sales tax compliance issues, strategies to create liquidity, and the status of sales
tax audits and disputes.

SALES TAX REMITTANCE RELIEF MEASURES

Limitation on Amount Deductible in a Year

On March 27, 2020, Canada’s Department of Finance announced
GST/HST remittance relief. Any payments or remittances, including installment payments, that became due on or after March 27,
2020 and before June 30, 2020 can be deferred until June 30,
2020. GST/HST returns are still required to be filed on time but the
CRA posted on their website that penalties will not be imposed
where a return is filed late, provided that it is filed by June 30, 2020.
Québec announced similar measures.

The amount of home office expenses that a self-employed person
may deduct in a given year is capped at the net income from the
business before any deductions for home office expenses. Excess
expenses can be carried over to the immediately subsequent year
provided the person remains eligible for such deductions. The
practical implication of this restriction is that home office expenses
cannot be used to increase or create a business loss.

Generally, GST/HST charged in a reporting period is remitted to the
Crown, whether or not the amount was collected by the recipient.
Remittances may be due on a monthly, quarterly or annual basis.
This relief measure extends the period of time for which a registrant
has to collect GST/HST from its customers or clients before the
remittance for the period is due. Further, if GST/HST was collected,
the amount can be used in the meantime for operating expenses.

For any given year, a self-employed person may deduct the lesser of
the following amounts:

British Columbia, Saskatchewan, and Manitoba (the “PST Provinces”) have also announced various levels of provincial sales tax
relief measures.

.

.

any amount carried over from the previous year, plus the home
office expenses incurred in the current year; and
the amount of net income (or loss) after adjustments.

The crisis in Canada and throughout the world is continuing to
evolve. We are carefully monitoring changes to tax legislation and
policy and are committed to advising our clients of developments as
they unfold. Please do not hesitate to contact a member of our
team with your questions about the impact of COVID-19 on your tax

Registrants that use GST/HST collected for operating expenses
need to be aware that this measure only defers the remittance of
GST/HST. While it appears that the Government intends for registrants to have access to funds collected as GST/HST for other
purposes, there may be consequences if remittances are not made
by this extended deadline.
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SALES TAX DOCUMENTATION – CONSTANT
VIGILANCE
Keeping up with paperwork and accounting controls may be
challenging while teams are working remotely. However, businesses should remain vigilant in issuing or retaining sales taxrelated documents. This includes issuing/receiving proper credit
notes and receiving/retaining information required to claim an
input tax credit (“ITC”).
ITCs can be claimed in respect of property or a service by the “recipient” of the supply to the extent the recipient acquires or imports
the property or service for consumption, use or supply in the course
of commercial activities of the person. The “recipient” is the person
liable to pay for the supply. ITCs can be denied in situations where,
for example, an invoice is issued to a parent or sister corporation but
the property or service is used in the course of a commercial activity
by another entity within the corporate group. Further, there are
strict evidentiary requirements. Businesses should ensure that all of
the statutory conditions are met to avoid a denial of ITCs.
The current economic circumstances straining the liquidity of Canadian businesses will no doubt result in suppliers being required
to grant rebates to recipients. This leads to the question as to
whether suppliers are required to issue a credit note to the recipient
and to adjust their GST/HST or QST filings.
Surprisingly, suppliers are not required to issue a credit note in such
circumstances. However, if the supplier chooses to issue a credit
note, then the credit note must include certain information.
A supplier opting to issue a credit note for which the GST/HST or
QST was charged but not yet collected must subtract the portion of
GST/HST or QST that was calculated on the amount by which the
consideration is reduced. If the supplier has already charged and
collected the full amount of the tax from the recipient, the supplier
is required to reimburse the recipient that portion of the tax that is
commensurate to the amount of the reduction.
What should a recipient do when it is entitled to a rebate from a
supplier who has chosen not to issue a credit note? If the recipient
has already paid the GST/HST or QST to the supplier, the recipient
can request a refund of the GST/HST or QST from the tax authorities within two years from the date the rebate was granted by the
supplier. Of course a refund is only relevant to the extent that the
recipient is not otherwise able to recoup the excess tax via the input
credit mechanism or if the input credits have not yet been claimed
by the recipient.
The rules governing ITCs and credit notes can be quite subtle and
thus a case-by-case analysis should be conducted to ensure there
are no missteps with regard to GST/HST or QST.

BUSINESSES MOVING TO VIRTUAL ACTIVITIES NEED
TO CONSIDER SALES TAX OBLIGATIONS
In order to promote social distancing and slow the spread of
COVID-19, many businesses are embracing technology to provide
services remotely or sell goods through e-commerce platforms
instead of in-person. New government loans and grants may be
available to assist with the cost of migrating online.
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Selling goods and services online can complicate the determination
of whether or not to charge GST/HST (or provincial sales tax) and
the rate that should be charged. The CRA has listed several factors
to consider in determining whether a supply made by electronic
means is considered intangible personal property or a service (see
Technical Information Bulletin B-090, “GST/HST and Electronic
Commerce”). Unfortunately, there is a lack of specific guidance
from the CRA with respect to emerging business structures and
new virtual offerings.
By migrating business activities online, a business may expand their
reach to customers in other provinces. Businesses need to be
mindful that the PST Provinces and Québec charge a separate
provincial sales tax in addition to the federal GST. Québec’s legislation generally mirrors the federal provisions but requires certain
businesses not resident in Québec to register for QST. The registration requirements and tax base in the PST Provinces are very
different from the federal provisions and require independent
analysis.
Businesses migrating to virtual activities should discuss with their
sales tax advisors whether they are required to register for and
charge sales tax in a particular jurisdiction and ensure that their ecommerce platform is charging sales tax correctly.
Rent Deferral During Pandemic May Not Reduce GST/HST
Payable on Rent

Some landlords have made rent reduction or deferral arrangements with their commercial tenants as a consequence of this
economic downturn. On April 24, 2020, the Canadian government
announced its partnership with the provinces to deliver the Canada
Emergency Commercial Rent Assistance (CECRA) for small businesses. Rent reductions or deferrals may however come with GST/
HST complications.
The Excise Tax Act (Canada) (the “ETA”) deems consideration for a
supply (in this context, the rental of real property is a supply) to be
payable at specific times and the GST/HST on that consideration
(i.e., rent) to be payable at such times. In particular, the ETA states
that consideration under a lease, licence or similar arrangement is
to be due on the day the lessor/tenant is required to pay that
consideration under an agreement for the same (generally, the
rental agreement). In conjunction, the ETA states that GST/HST is
payable on the earlier of the day on which the consideration is due
and it is actually paid. Combined in the context of leases of real
property, the rent is due on the day on which the tenant is required
to pay the same pursuant to the rental agreement and the GST/
HST is payable on that day unless the rent is paid earlier.
A deferral of rent, if not structured appropriately, may not lead to a
deferral of the GST/HST payable on such rent. If the rent becomes
due but is deferred, the GST/HST will nevertheless be payable.
While there may be an opportunity to defer the GST/HST as well,
considering that remittances have been deferred, landlords/lessors
may be reluctant to defer the collection given the statutory sanctions for failing to do so.
It is noteworthy and helpful that the CRA actually allows GST/HST
to be reduced on a rent reduction or rent-free period. The CRA has
commented on this issue in generic technical publications as well as
specific rulings and interpretations (most notably, GST/HST
Memorandum, 19-4-1, “Commercial Real Property — Sales and
Rentals”). Therefore, it may be possible to defer or reduce the GST/
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HST payable on rent deferrals if structured as reductions or rentfree periods. The agreement for the deferral is paramount and legal
advice should be sought in this regard.

STRATEGIES TO CREATE LIQUIDITY
Measures implemented to slow the spread of COVID-19 have put a
significant strain on cash flow. To create liquidity, businesses
should consider strategies to minimize their sales tax burden
during this time.
One strategy for businesses that are in a refund position is for the
registrant to file their GST/HST returns promptly. The CRA website
states that returns filed electronically will be processed and refunds
issued. However, GST/HST returns that require “client contact or
additional review . . . will not be processed until normal operations
resume.” It is unclear at the time of publication when that may be.
It is the writers’ experiences that refunds are routinely selected for a
desk audit, particularly in certain industries. Some businesses may
want to consider the timing of claiming ITCs to potentially avoid a
desk audit.
Another strategy is for businesses to review receivables and consider whether a bad debt adjustment claim can be made. This
exercise may create liquidity now and should be repeated regularly.
Further, all businesses should review invoices or statements to
ensure that GST/HST is not being overcharged or overpaid. This can
occur if GST/HST is charged on supplies that are exempt or zerorated or if the wrong rate of GST or HST is applied to a particular
supply (e.g., 15% instead of 5%).
If GST/HST is overcharged, the “credit” being extended by a registrant to the recipient may be more than required. This can create
a larger cash flow problem than necessary where accounts receivable are expected to be outstanding past the remittance due
date.
From the perspective of businesses that cannot fully recover the
GST/HST it pays to vendors and suppliers, the overpayment of
GST/HST is an ultimate cost. Businesses that cannot fully recover
GST/HST charged include unregistered non-resident businesses,
businesses that make exempt supplies, and non-profit organizations and charities.
This issue also applies to all businesses operating in the PST Provinces where provincial sales tax cannot be recovered and is an
ultimate cost.

COLLECTION POWERS AND DIRECTOR LIABILITY
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corporate registrants, the directors of the corporation are jointly
and severally, or solidarily, liable together with the corporation to
pay the remittance amount and any interest on, or penalties relating to, the amount. This applies to both de jure and de facto
directors. Whether an individual is a de facto director is commonly
disputed.
While a “due diligence” defence is available, a recent Federal Court
of Appeal decision (Ahmar v. The Queen)1 suggests that, where
funds that would have otherwise been available to pay the GST/
HST remittance were diverted to pay other creditors, the defence
may not be successful.

CRA OBJECTIONS, AUDITS, AND COLLECTION
ACTIVITIES SUSPENDED AND TAX COURT OF
CANADA CLOSURE
The CRA made several announcements in March. All collection
activities on new debts will be suspended until further notice.
However, it appears that interest will continue to accrue during this
time. Further, no new post-assessment GST/HST or income tax
audits will be initiated.
The CRA is still continuing with “high risk and exceptional cases, or
cases of high risk GST/HST refund claims which require some
contact before they can be paid out. Other audits are temporarily
suspended.”2 Therefore, if you have an impending return, it is important that you urgently contact the Sales Tax team at Miller
Thomson LLP to expedite the release of your refunds.
All Objections (other than for benefit entitlements and credits) will
temporarily be held in abeyance. For objections that were due
March 18, 2020, or later, the deadline to file is administratively
extended to June 30, 2020. However, taxpayers should exercise this
deferral with caution as the Federal government has not issued any
law to support the CRA’s administrative position (which in itself is
not law). Taxpayers should also consider filing objections well before this date to get ahead of the inevitable rush.
On April 17, 2020, the Tax Court of Canada announced that registry
offices are closed until further notice and that all sittings and
conference calls scheduled on or before May 29, 2020 are cancelled. This will be reassessed May 20, 2020.
The Tax Court of Canada does not have jurisdiction to extend time
for filing of Notices of Appeal. Taxpayers should consider commencing Tax Court of Canada appeals on time, electronically.
During its closure, the Tax Court of Canada has suspended the
timetables in the interim.

Businesses that delay making GST/HST and QST remittances beyond June 30, 2020 should be aware that the government measures only defer when remittances are due. They do not eliminate
the requirement to make remittances indefinitely.

The COVID-19 pandemic has caused economic uncertainty and
CRA-response uncertainty. In dealing with the CRA, the authors
urge taxpayers to proceed with caution. If there is a big sales tax
refund being held by a CRA audit, it is imperative that the registrant
acts swiftly to protect cash flow at a time when the lifeblood of
businesses are being choked by the economic shutdown.

The CRA has powers to collect unremitted GST/HST from registrants and, if the registrant is a corporation, its directors. Directors may also be assessed personally for provincial sales tax in
the Provincial Sales Tax Provinces and Québec.

Parts of this article were adapted from articles written by the authors
for Tax Notes, Miller Thomson LLP.

GST/HST charged in a reporting period is required to be remitted by
a registrant, even if the amount was not actually collected. For

1
2

2020 FCA 65, 2020 CarswellNat 871.
https://www.canada.ca/en/revenue-agency/campaigns/covid-19up-date/covid-19-collections-audits-appeals.html.
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Ron Choudhury is a Partner in the Sales Tax Specialty Group of
Miller Thomson LLP. Ron can be reached at 416-597-4398 or
rchoudhury@millerthomson.com.
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Stock markets around the world have suffered the worst first
quarter in history. Every sector, other than gold, has suffered losses
ranging from around 3% to 40%.

Marie-Hélène Tremblay is a Partner in the Tax Disputes Resolution
Group of Miller Thomson LLP. Marie-Hélène can be reached at 514879-2121 or mhtremblay@millerthomson.com.
Molly Luu is a Partner in the Tax Disputes Resolution Group of
Miller Thomson LLP. Molly can be reached at 416-595-7903 or
mluu@millerthomson.com.
Colleen Ma is an Associate in the Tax Group of Miller Thomson LLP.
Colleen can be reached at 403-298-2422 or cma@millerthomson.com.

UNDERSTANDING THE CURRENT INVESTMENT
REALITY
By Nick Barishef
Gold has been misunderstood and ignored by retail investors, financial advisors and pension managers as a critical portfolio asset
during normal market conditions. However, during periods of
market stress, such as we are experiencing now, gold becomes a
safe haven asset that will mitigate losses in the portfolio. For a
number of years, many experts have been warning about overinflated markets that were just waiting for a spark to ignite the
entire system.
I warned investors that we were in a triple bubble in stocks, bonds
and real estate that was created by central bank policies. Although I
concluded that a market crash was inevitable, I didn’t foresee that
the spark to ignite all three bubbles would be the Coronavirus.
While the virus itself is life threatening and will result in large
demographic changes across the globe, the economic implications
may be worse than the disease. Major economies in Europe, Canada
and the United States have been shut down. Every industry —
airlines, hotels, manufacturing, entertainment, sports, schools and
retail — is in lockdown. Most of the western world is ravaged by fear,
isolation, loss of employment, loss of income and the psychological
effect of this massive lockdown situation. Employees have either
been terminated or laid off indefinitely. The scale of this unemployment crunch and financial crisis is beyond the reach of
governments’ assistance. Many businesses will not be able to reopen once the health issues have been controlled.
When the health crisis subsides, the economic effects will last for
years; we may, in fact, never recover.

These declines will be particularly hard on individual retirement
portfolios, as well as pension funds. The baby boomer’s dreams of
retirement are quickly evaporating. I wrote about the coming
pension problem in September 2019. Even the largest pension
funds, which have more diversified portfolios due to their real estate
holdings as well as stocks and bonds, will experience dramatic
increases in unfunded liabilities. Most smaller pension funds that
only hold stocks and bonds will be devastated. Even before the
Coronavirus implication, many municipal pension funds in California had already sent notices to retirees informing them that their
future pension cheques would be reduced by 50%. Riots had already started in France and Chile.
For North American public companies, the increases in unfunded
pension liabilities will negatively impact balance sheets, and the
unfunded liabilities will have to be amortized over five years,
thereby reducing corporate profits at a time when they may be nonexistent due to the Coronavirus lockdown. This will put additional
downward pressure on stock prices at a time when they are experiencing ongoing declines.
For current retirees, there is the double whammy of declining
pension assets together with unemployed workers no longer contributing to the pension funds. The reduction in monthly payments
is inevitable, and so are the lawsuits that will follow.
Most pension funds and individual retirement portfolios consist of
only financial assets — stocks and bonds. These have already suffered significant declines; REITs and oil have been hard hit, too.
Even bank stocks, which are considered safe for conservative investors, have suffered significant declines.

While there is a great deal of uncertainty because of the Coronavirus, there are two things that we know for sure. Many industry
sectors have no revenue, and governments will print enormous
amounts of money in an attempt to mitigate the financial crisis.
Most companies with no earnings will see enormous declines in
share prices. Bonds, particularly corporate bonds, will default and
become worthless. Even real estate is likely to suffer dramatic declines as both commercial and residential tenants are likely to
default on rent payments. This in turn will result in mortgage defaults at every level, and properties will be sold at fire sale prices.
These conditions create a perfect storm for an increasing gold price.
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It is critical to note that there is no recovery in sight, and corporate
earnings will be non-existent for the foreseeable future. Many experts believe this crash will be worse than that of 1929, and that we
have just experienced the first phase.

The only asset class that will do well in the foreseeable future is
precious metals, particularly gold.

While there have been years of losses, particularly in 2013, gold has
risen in all currencies since 2000 (see chart), and many investors are
surprised by its steady performance. If you’d purchased gold in
2000 at $350, it’s now worth around $1,700, which gives you an
average compounded return of about 9%. Most pension funds have
target performance requirements of 6% yet have totally ignored
gold in their portfolios. From its low in 2018, gold’s performance has
dramatically improved. In 2019, the average increase was 17.8%.
The YTD average for 2020 is 21.3%% in the first quarter alone. This
should annualize at about 85% per annum. Since the US dollar is
often used as a safe haven by citizens all over the world, the gold
performance in US dollars has been one of the lowest at 10.7% in Q1
2020. In Canadian dollars, gold is up 20.5% YTD.

Today, the mainstream media is misleading investors by encouraging them to stay invested for the long term. While it is a good
strategy not to trade in and out during a bull market, it is completely
misguided in today’s environment. The market is poised to fall
much farther, and it makes no sense to stay invested in financial
assets and sustain further losses. This chart shows how long it has
taken to break even after major declines.

What many investors don’t realize is that if a portfolio declines by
50%, it would have to increase by 100% just to break even.

Most baby boomers will simply not live long enough to break even
after this market crash. Investors would be better off switching to
cash, and then reinvesting at close to the bottom. What is the point
of staying invested in order to get dividends of 3-4%, while risking
capital losses of 50-70%? Better still would be switching to gold,
experiencing significant gains and then redeploying the gains to a
diversified portfolio of stocks, bonds, REITs, gold and silver when
the market has finished correcting. Gold will rise dramatically while
everything else will sustain massive losses, as in every market decline.
When compared to stocks, we can see that gold has performed
extremely well against all major stock exchanges.
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RESTARTING THE CLOCK ON A TRUST’S 21-YEAR
DEEMED DISPOSITION: THE CORONAVIRUS
(COVID-19) ECONOMY MAY BE THE RIGHT TIME
By William Fowlis, QC, FCPA, FCA, TEP, Partner, Miller Thomson
LLP

BMG has spent three years analyzing this approach, and it has
established a hedge fund to implement this strategy for accredited
investors and institutions. BMG’s back-tested model for implementing this policy during the 2008 crash would have yielded
returns of over 20% per annum.
Over the past few years, many retail investors were forced into
selling their bullion holdings by their advisor’s compliance department because their stated risk tolerance in their KYCs didn’t
match the mandatory risk rating of their portfolio investments
based on standard deviation. Many were persuaded by their advisors to sell their bullion holdings and purchase equities—particularly, Balanced Funds. This chart clearly shows how bad this
advice has been.

An estate freeze is an effective mechanism used in estate and
succession planning for owners of privately held corporations or for
investors with investment portfolios. An estate freeze normally
contemplates the current shareholder/owner being issued fixed
value preferred shares in exchange for their existing shares followed by the issuance of new common shares which are anticipated
to increase in value in the future to new shareholders, thereby
shifting future growth away from the current owners. In many
cases, the new common shares are issued to a family trust created
at the time the estate freeze is implemented.
The Income Tax Act (Canada) provides that a trust is considered to
dispose of all of its capital property owned on the 21st annual
anniversary of the trust’s creation, thereby triggering the realization
of any accrued capital gains on assets owned by the trust on the
deemed disposition date. There are approaches that can be taken
to mitigate or avoid the impact of the deemed disposition rules at
the trust level.
In the current economic climate caused by the Coronavirus (COVID19), a freeze may have been implemented in recent years which has
now been followed by a decline in value of the corporation or investment portfolio, resulting in the corporation having a total value
that is less than the value of the frozen shares issued to the freezer.
As this decline in value is counterproductive to the desired objectives to be achieved by the estate freeze, a refreeze may be advisable resulting in the freezer owning new fixed value shares which
have had their value reset to the current lower value of the corporation, allowing the growth in value to other shareholders to take
place from a lower value starting point.

The only way investors could avoid these forced losses would be to
open a discount brokerage account and make their own investing
decisions by purchasing Class D units in a BMG Fund. Not only
would this reduce fees, but investors could allocate their portfolio
as they saw fit and not be impeded by the rules imposed by the
advisor’s compliance department. I have written about how these
regulations were misleading investors.
To summarize: Under the current conditions, do you believe that
now is not the time to stay invested? Would it be prudent to take
whatever losses you have incurred and move to cash to preserve
what you have left? Maybe it is time to become educated on the
subject of gold by reading everything you can. When comfortable
with what you have learned, do you think that a 20% allocation or
more to gold makes sense? Here are some educational resources to
help you start on your gold journey: the BullionBuzz will keep you
informed; and my book, $10,000 Gold—Why Gold’s Inevitable Rise Is
The Investor’s Safe Haven, will give you a complete background.

In the event that a refreeze transaction is being implemented,
consideration should be given to creating a new family trust to
subscribe for the new post refreeze common shares so that a fresh
21-year period of time is available prior to the next deemed disposition date.
Refreezing in the midst of this economic downturn can provide new
and even more significant advantages from the estate freeze, including restarting the clock on the 21-year deemed disposition. A
member of Miller Thomson’s tax group would be happy to discuss
this with you.
William Fowlis, QC, FCPA, FCA, TEP, is a Partner in the Tax Group of
Miller Thomson LLP, specializing in taxation, corporate, trust,
succession, and estate planning law for privately owned businesses,
corporations, family enterprises and high net worth individuals as
well as mergers and acquisitions.
William can be reached at 403-298-2413 or wfowlis@millerthomson.com.

Nick Barisheff is the Founder and President of BMG Management
Services.
Mr. Barisheff can be reached at N.Barisheff@bmg-group.com.
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ESTATE PLANNING DURING THE CORONAVIRUS PANDEMIC – GIVING IT AWAY
By Sandra L. Enticknap QC, TEP, Partner, Miller Thomson LLP
Estate planning can be a challenging process in the best of times.
No one wants to face the reality of illness or death. The current
pandemic forces us to face that reality. While most of us are in selfisolation, we have some downtime and some of us are filling that
time with dealing with our “to do” lists.
When we think of estate planning, we often think about how we
want to distribute our assets in our will. But one method of estate
planning is to give assets away prior to death. If you have been
fortunate enough to accumulate more wealth than you can possibly
spend in your lifetime, you may want to consider giving some away
now.
You may be considering large gifts to your adult children or other
adult family members in your will. Making those gifts while you are
alive, especially if you are facing a terminal illness, may be the best
planning you can do. Assets that are gifted prior to death are not
part of an estate so probate and probate fees don’t apply to them.
Probate fees are quite high in some provinces — for example they
represent 1.4% of the value of probate assets in British Columbia
and 1.5 % of the value of probate assets in Ontario.
You may also be paying taxes at a high rate on the income generated by your assets. Perhaps your adult children are paying taxes
at a lower rate and so from an overall family perspective, lower
taxes will be paid on assets if they are gifted. Your adult children
may have loans or mortgages which they could pay down or off with
the gift and therefore save in interest costs.
With this gesture, you will also have the advantage of seeing the
difference you have been able to make in the lives of your family.
There is no gift tax in Canada so you can give whatever amount you
wish tax-free so long as it is cash or other property which has not
increased in value. You do have to be careful though with property
that has increased in value, like the family cottage or an investment
portfolio. If you transfer those types of properties, you will have to
pay capital gains tax on the increase in value. Because of the
pandemic, the value of some of these assets may be at an all-time
low so this may be a good time to transfer assets without a significant tax bill.
You also have to be aware that for assets like the family cottage or
other real estate, there will be land title fees and property transfer
tax in some provinces. Depending on the province where your
cottage or real estate is located, the property transfer tax can be
very high, especially if your children or other family members are
not Canadian citizens or permanent residents. There may also be
family law considerations which will be specific to each province
and advice may be needed with respect to those considerations.
As well, if you or your family members live in or have citizenship in
other countries, particularly the United States, special tax planning
advice with respect to giving assets may be required.
Finally, in making gifts, it is important to have legal advice to
document your intention that the family member should receive the
gift for themselves and not in trust for your estate or someone else,
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especially if the gift is to one and not all of your adult children.
Gifting without documenting intention through a deed of gift or
otherwise can lead to significant conflicts later on.
You must remember that in giving assets away and experiencing
the joy of giving and perhaps the reduction of tax and probate fees,
you still need to be very sure that you will not need the assets for
yourself and your own care. Once it is given away, you can’t ask for it
back. But in the right circumstances, gifting during your lifetime is a
very effective estate planning tool.
The signing of documents and client identification has become
more complicated since we are encouraged not to meet with clients
directly during the pandemic. However, we are finding ways to
manage these new complexities so we are here to help if you need
advice about this type of planning or any other planning.
Sandra L. Enticknap QC, TEP, is a Partner in the Estates Group of
Miller Thomson LLP.
Sandra can be reached at 604-643-1292 or senticknap@millerthomson.com.

EXECUTION OF WILLS AND POWERS OF
ATTORNEY DURING THE COVID-19 PANDEMIC
IN ONTARIO
By Lucinda Main, Partner, Beard Winter LLP, and
Lori Isaj, Associate, Beard Winter LLP
It should come as no surprise that the current COVID-19 pandemic
has increased the workload of estate planning lawyers (and, unfortunately, estate administration lawyers too). Many individuals
are now keenly interested in finalizing documents which have remained unsigned, updating out of date documents or finally getting around to considering their estate planning. However, added to
the list of things complicated by social distancing protocol is the
execution of these estate planning documents.

CURRENT RULES
Each province has its own legislation governing the execution of
estate planning documents. In Ontario, the valid execution of wills
and powers of attorney requires two independent witnesses to
observe the testator (for a will) or grantor (for a power of attorney)
sign the documents, and subsequently sign the same documents in
their capacity as witnesses. Failure to follow the proper procedure
for execution of the documents risks invalidating the documents.
In Ontario, for wills, witnesses must be over the age of majority, and
cannot be beneficiaries under the will, nor spouses of beneficiaries.
For powers of attorney, the witnesses cannot be a minor, an appointed attorney, the spouse or partner of an appointed attorney,
nor the spouse, partner or a child of the grantor. Anyone whose
property is under guardianship or for whom a guardian of a person
is appointed is also excluded from acting as a witness. Under the
current social distancing recommendations where most people are
confined to their homes, arranging for two unrelated people to be in
the same room as the testator or grantor at the same time to validly
execute the documents has become difficult, if not impossible, in
most instances.
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One solution to preparing a will in these times is to prepare a
holograph will. In Ontario, a testator can prepare a will wholly in
their handwriting, without the need for witnesses. This may be a
desirable solution for fairly simple wills. For more complicated wills
or estate plans, the government of Ontario introduced a solution to
temporarily facilitate virtual execution of wills and powers of attorney. (Unfortunately, there is no option to prepare holograph
powers of attorney.)

THE EMERGENCY ORDER
On April 7, 2020, under the Emergency Management and Civil
Protection Act, the government of Ontario introduced Regulation
129/20 (the “Regulation”) which temporarily allows for the execution of wills and powers of attorney by means of “audio-visual
communication technology.” Two weeks later, the government
introduced additional provisions to the Regulation (“Schedule 1”).
The Regulation provides that the requirement that testators and
grantors be present or in the presence of each other for execution of
wills and powers of attorney can be satisfied by audio-visual
communication technology. Audio-visual communication technology is defined as any electronic communication method which
allows the testator/grantor and the witnesses to “see, hear and
communicate with each other in real time.” The Regulation further
provides that one of the witnesses must be a lawyer or paralegal.
Schedule 1 adds that the witnesses’ signatures can be made by
signing complete, identical copies of the will and powers of attorney
in counterparts, which together constitute the complete will or
power of attorney. Schedule 1 also provides that copies of documents will be deemed to be identical even if there are minor differences in format or layout between them.
Absent detailed provisions, estate planning lawyers have had to
quickly interpret and implement the provisions of the Regulation
and Schedule 1.

STEPS INVOLVED
Virtually executing wills and powers of attorney requires careful
coordination among the lawyer, the client and the witnesses.
Where possible, prior to signing, the testimonium of the documents
should be amended to reflect that the witnesses will be in the
presence of the testator/grantor by means of audio-visual technology and that the document is executed pursuant to the terms of
the Regulation and Schedule 1. That being said, some practitioners
are choosing not to amend the testimonium and instead provide a
separate affidavit setting out the circumstances surrounding the
execution of the documents. The thinking being that in a number of
years when the will is probated it would be easier and better to see
and rely on the “standard” testimonium clause as opposed to a
modified one.
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Microsoft Teams, etc. Once in the virtual presence of each other, the
testator/grantor and the witnesses sign individual copies of the will
and powers of attorney, all witnessing each other’s signature
through the video component of the chosen platform.
After the documents have been signed, the witnesses ought to
arrange for the delivery of the signed document to the testator/
grantor or the lawyer to ensure the documents are collected and
held together as one validly executed document. If sent to the
lawyer he/she ought to review the documents carefully to ensure
everything was indeed properly signed.
Lastly, one of the witnesses must swear an affidavit of execution.
Many practitioners choose to have such affidavit sworn immediately
following the signing of the will (though that is technically not
required and it can be sworn months or even years later). The Law
Society of Ontario has stated that it will temporarily interpret the
requirement under the Commissioners for Taking Affidavits Act that
the deponent and commissioner be in the presence of each other
not to mean in the physical presence. As such, it is possible to
virtually swear an affidavit of execution. Since the affidavit of execution is in a prescribed court form and ought not be amended, it is
recommended that an additional affidavit sworn by the drafting
lawyer or witness be prepared to describe the circumstances of the
virtual execution. This will also be helpful if a newly called lawyer
who was not practising at this strange time comes across the
document years later.
Although the Regulation and Schedule 1 addressed the concern of
proper execution in the social distancing reality, the risks of improper execution resulting in invalid documents is greater when the
documents are executed by virtual means. In addition, this temporary measure fails to provide a solution to individuals who do not
have internet access nor the means to effectively use audio-visual
technology. It also, possibly, increases the opportunities for
someone to unduly influence or pressure someone else into
changing their estate planning documents. It is recommended that
clients be told to contact their lawyer once the social distancing
rules are relaxed to re-execute their wills and powers of attorney to
ensure their validity.
Lucinda Main is a Partner in the Wills, Trusts and Estates Group of
Beard Winter LLP. Lucinda is also an Editor of Taxes & Wealth
Management.
Lucinda can be reached at 416-306-1802 or lmain@beardwinter.com.
Lori Isaj is an Associate in the Trusts and Estates Group of Beard
Winter LLP.
Lori can be reached at 416-306-1766 or lisaj@beardwinter.com.

Thankfully, the introduction of Schedule 1 has provided necessary
efficiency to executing wills and powers of attorney during the
pandemic. The process for signing wills and powers of attorney
under the temporary virtual measures requires that the testator/
grantor and the two witnesses all have identical hard copies of the
documents (with slight formatting variations permissible). The
testator and the witnesses must arrange for a date and time where
they all connect by means of audio-visual technology. This can be
done through popular platforms such as FaceTime, Skype, Zoom,
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THE ECONOMIC IMPACT OF THE COVID-19
PANDEMIC
By Tina Tehranchian, MA, CFP1, CLU1, CHFC1, MFA-P TM
(Philanthropy)
The rapid spread of the COVID-19 pandemic in the first quarter of
2020 caused a sharp decline in world stock markets and prompted
governments around the world to pump liquidity into the markets
by drastically reducing short term interest rates as well as introducing trillions of dollars in fiscal stimulus to help their populations combat the adverse economic effects of the twin shocks of
the pandemic and the oil price collapse as a result of the price war
triggered by Saudi Arabia.
Stock Market Returns

January 1, 2020 to March 23,
2020

MSCI World Index

-32.07%

S & P 500 Index

-30.75%

S & P/TSX Composite Index

-34.2%
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Tina Tehranchian, MA, CFP1, CLU1, CHFC1, MFA-P TM (Philanthropy) is a FP Canada TM Fellow and a senior wealth advisor and
branch manager at Assante Capital Management Ltd. in Richmond
Hill Ontario.
Tina can be reached at 905-707-5220 or through her website at
www.tinatehranchian.com. Assante Capital Management Ltd. is a
member of the Canadian Investor Protection Fund and the Investment Industry Regulatory Organization of Canada.

While predicting the effects of this downturn is very difficult —
numbers change on a daily basis, there is no clarity on earnings
forecasts for companies and unemployment numbers keep
mounting on a worldwide basis — economists are trying their best
to come up with a range of possibilities.
According to the economist and senior contributor to Forbes Magazine, Bill Conerly, in his article in Forbes Magazine on March 20,
2020,
The economic forecast on the pessimistic extreme calls for a severe
recession lasting a year or two. People whose work is vital to
maintaining basic public services and food supply will continue their
jobs, and the rest of us either work from home or do nothing. This
would probably be worse than the Great Depression, but it is
certainly not the most likely forecast.
The optimistic end of the forecast spectrum would be based on a
treatment shown to be effective in the next month or so, with
widespread resumption of life as normal in June or July. We would
pick ourselves up, dust ourselves off, and start all over again, as Fred
Astaire and Ginger Rogers suggested.
The business implication of this wide range of possibilities is that
companies need to be ready for a prolonged period of weak sales,
while also ready to jump forward in a reviving economy.

While the situation we are facing today is very different from the
previous financial and other crises that we have experienced in our
lifetimes, a look back at history is always useful and helps put things
in perspective.
While enduring a bear market can be very difficult emotionally,
history has shown that staying invested in the markets has been a
winning strategy for the long-term investor.
The charts shown on page 18, based on information from Morningstar, put the past US bull and bear markets, historical crises
and recessions in perspective and hopefully will shed some light on
the very uncertain times that we are facing.
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