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DEBATING REBATES OF NRST

By Molly Luu, Partner, Miller Thomson LLP

LEGISLATIVE BACKGROUND

On April 20, 2017, then-Premier Wynne introduced a non-re-
sident speculation tax (“NRST”). On June 1, 2017,1 the govern-
ment’s hasty announcement and roll-out of the NRST regime
surprised real estate lawyers and professionals. The NRST took
retroactive effect and applied to all agreements of purchase and
sale signed on or after April 21, 2017. NRST applies to purchases
by foreign entities or taxable trustees in the Greater Golden
Horseshoe area.2 The Land Transfer Tax Act (“Act”) applies the
NRST at: “(a) computed at the rate of 15 per cent of the value of
the consideration for the conveyance.”3

EXEMPTIONS

The dryly-titled regulation (the “Regulation”), Tax Payable Under
Subsection 2 (2.1) of the Act by Foreign Entities and Taxable
Trustees,4 carves out the application of NRST on four types of
buyers:

1. Nominees, who have applied to become a permanent
resident of Canada or will certify that they will apply to
become a permanent resident of Canada, and the other
transferees are either Canadian citizens or permanent

1 BudgetMeasuresAct (HousingPrice Stability andOntario Seniors’ Public
Transit Tax Credit), 2017, S.O. 2017, c. 17 - Bill 134, https://www.ontar-
io.ca/laws/statute/s17017#BK3.

2 The Ministry of Finance’s NRST bulletin indicates that the following
municipalities are included: City of Barrie; County of Brant; City of
Brantford; County of Dufferin; Regional Municipality of Durham; City of
Guelph; Haldimand County; Regional Municipality of Halton; City of
Hamilton; City of Kawartha Lakes; Regional Municipality of Niagara;
County of Northumberland; City of Orillia; Regional Municipality of Peel;
City of Peterborough; County of Peterborough; County of Simcoe; City of
Toronto; Regional Municipality of Waterloo; County of Wellington, and
Regional Municipality of York.

3 LandTransfer Tax Act, 2017, c. 17, Sched. 1, s. 2. see also “(b) if an alternate
rate of tax is prescribedby theMinister for thepurposesof this subsection,
computedbymultiplying the prescribed alternate rate by the value of the
consideration for the conveyance.”

4 O. Reg. 182/17 [the “Regulation”].
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residents of Canada. The transferees must all certify that they
will occupy the land as their principal residence.

For e.g., a mother who holds only Icelandic citizenship, who
purchases an interest in a house in Toronto but nominates her
Icelandic husband to take title on her behalf, along with her
adult childrenwho are all Canadian residents, does not have to
pay NRST if all her children and husband certify they will
occupy the house as their principal residence and her husband
has applied to become a permanent resident of Canada.

2. Protected persons, are foreign nationals on whom refugee
protection is conferred under section 95 of the Immigration
and Refugee Protection Act (Canada).5

3. Foreign national and spouse, if the property is conveyed to a
foreign national and a spouse who is either a Canadian citizen,
permanent resident, nominee, or protected person; and the
other transferees named in the conveyance are individualswho
are either, (i) Canadian citizens, permanent residents of
Canada, nominees or protected persons, or (ii) the spouse of
an individual described in subclause (i); and the transferees
each certify that they will occupy the land as their principal
residence.

For e.g., an Icelandic wife takes title to the property with her
Canadian husband and they both certify they will occupy the
property as their principal residence.

If a purchaser is not “exempt” under the Act, there’s still hope.

REBATES

S/he may be eligible for a rebate. The Regulation states that the
Ministermay rebate NRST paid if theMinister is satisfied of any one
of the following grounds.

1. Pursuant to section 5(1), the foreign national purchaser
becomes permanent resident of Canada (the “Permanent
Resident Rebate”).

2. Pursuant to section 6(1), the foreign national is an international
student, enrolled full-time inanapproved institution inOntario
(the “International Student Rebate”).

3. Pursuant to section 7(1), the foreign national is working full-
time in Ontario (the “FT Working Rebate”).

Each of these rebates then have further requirements to qualify as
set out in the Regulation; some requirements are predictable (for
e.g., the foreign national must purchase the property as a principal
residence), others are not (for e.g., a foreign national purchaser
must apply for the rebate within 91 days of receiving permanent
resident status in Canada).

APPEALING A STATEMENTOF DISALLOWANCE

Eachof the rebates has a deadline beforewhich the purchasermust
make a written application under the Regulation. Tax practitioners
will attest to the fact that the firstwaveof applications for rebate are
being disallowed.What remedies are there for a purchaser who has
received a statement of disallowance?

Pursuant to the Act, the owner has 180 days from the date they
receive the statement of disallowance to file a notice of objection.
After that, theMinister shall, “with all duedespatch”, reconsider the
statement of disallowance and “vacate, confirm or vary” the
“statementofdisallowanceor reassessor servea fresh statementof
disallowance”. After the Minister reconsiders, “and has given the
notification required by subsection 13 (3), a person who has served
notice of objection under section 13 may appeal to the Superior
Court of Justice. . . .”6

NRST is a novel tax inOntario and as of the date of this article, there
are not yet any cases dealingwith section2(2.1) of theAct. However,
in Li v. British Columbia,7 the BC Court held that “if the Tax were in
breach of s. 15 of the Charter, under s. 1 it is a reasonable limit

5 Subject to the criteria set out in s. 3. of the Regulation.

6 In particular, the sections state: 13(1) of the Act, “A person that objects to an
assessment made under section 12 or a statement of disallowance made
under subsection 8 (7) may, within 180 days from the day of mailing or
delivery by personal service of the notice of assessment or statement of
disallowance, serve on the Minister a notice of objection in the form
approved by the Minister.”
Reconsideration

13(3) Upon receipt of a notice of objection, the Minister shall with all
due despatch reconsider the assessment or statement of disallowance
and vacate, confirm or vary the assessment or statement of
disallowance or reassess or serve a fresh statement of disallowance
and the Minister shall thereupon notify the person who has made the
objection of his or her action in writing.

Appeal
14(1) After the Minister has given the notification required by
subsection 13(3), a person who has served notice of objection under
section 13 may appeal to the Superior Court of Justice to have the
assessment or the statement of disallowance vacated or varied or
reassessed or a fresh statement of disallowance issued, but no appeal
under this section shall be instituted after the expiration of ninety days
from the day on which notice has been mailed to such person under
subsection 13 (3). R.S.O. 1990, c. L.6, s. 14 (1); 2001, c. 23, s. 145 (1).

7 2019 BCSC 1819 (B.C. S.C.).
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justifiable in a free anddemocratic society.”;8 amongother things, it
stated:

It is apparent from the extrinsic evidence that the purpose of the
Foreign Buyers’ Tax was twofold. Firstly, to foster affordability of
residential property in the [Greater Vancouver Regional District,
“GVRD”] by discouraging foreign nationals from purchasing real
property in that area thus reducing demand and, secondly, to raise
revenue for provincial purposes including housing priority initia-
tives. These objectives are evident throughout the legislative
debates relating to the Foreign Buyers’ Tax.

Of those purposes, in my view, the dominant purpose was to
discourage and deter foreign nationals from purchasing residential
property in the GVRD. The raising of revenue was secondary
particularly because the less revenue the tax raised the more
successful it would have been in deterring foreign nationals from
buying property.9

TheBCCourt further explained that theBCForeignBuyers’ Taxwas
the lesser of two evils:10

It is evident from the documents tendered by the defendant that it
considered the more severe option of restricting the ability of
foreign nationals to purchase real estate in the GVRD as was done
in Australia, but elected to proceed with the Foreign Buyers’ Tax, as
had been done in some other jurisdictions. The government also
expanded the exemption to include Provincial Nominees and
provide for a retroactive refund if a transferee became a permanent
resident within a year from the application of the Tax. .. I am
satisfied that, among the alternatives considered by the defendant,
it chose the least intrusive of the measures which may have been
effective in achieving the objective of affordable housing in the
GVRD.

It ultimately held that,

. The BC Foreign Buyer’s Tax was a “limit on the rights, . . . of a
foreign buyer of property in B.C., is reasonably tailored to the
pressing and substantial purpose of the Impugned Provi-
sions.”11

. “The plaintiff has not established that the Tax impedes the
ability of someone, whether a Chinese national or other
nationality, to immigrate and reside in the GVRD.”12

. “[T]he salutary effects of the Tax outweigh any of the
suggested deleterious effects and are proportionate to the
objectives of the defendant.”13

Unless an Ontario purchaser successfully brings a Charter action
against the province, based on British Columbia jurisprudence, the
NRST is here to stay.

Got-cha! Grounds for Disallowing Rebates

Here are some of the Ministry’s possible reasons for issuing a
statement of disallowance under the Regulation:

. A purchaser and their spouse are not the only transferees;

. A transferee does not “occupy”14 the property within the 60-
day deadline;

. A transferee does not apply for the rebate before the 91st day
after becoming a permanent resident of Canada;

. Atransferee-studentdropsa courseanddoesn’tmeet the60%
threshold; or

. A full-timeworker works less than 30 hours aweek or less than
a total of 1,560 hours of paid work over that period.

These small things are easy for a purchaser to overlook. If a foreign
national purchaser is not proactively reviewing their circumstances
with a tax advisor, it could well be that one dropped Ancient Re-
ligions course will cost the purchaser a rebate to which they were
otherwise entitled!

As objections to theMinistry of Finance proceed, we will learnmore
about the Ministry’s attitude in dealing with objections to dis-
allowed rebates. In themeantime, proceed to apply for rebateswith
caution!

Molly Luu is a Partner in Tax Disputes Resolution Group at Miller
Thomson.

Molly can be reached at 416-595-7903 or mluu@millerthomson-
.com.

RECTIFICATIONREVIVED: B.C. COURTOF
APPEAL ALLOWSRECTIFICATIONOF TAX
MISTAKE

By Daniel Kiselbach, Partner, Miller Thomson LLP, and
Tom Ghag, Student-at-Law, Miller Thomson LLP

INTRODUCTION

Following the decision of the Supreme Court of Canada in Canada
(Attorney General) v. Fairmont Hotels Inc.1 (“Fairmont”), there were
concerns in the tax community that rectification would only be
permitted in exceedingly narrow circumstances. However, the de-
cision of the B.C. Court of Appeal in 5551928 Manitoba Ltd. v.
Canada (AttorneyGeneral)2 (“Manitoba”) appears to havegivennew
hope to taxpayers who have no choice but to turn to rectification to
remedy unintended errors. The purpose of this article is to outline
key elements of theManitoba case which shows that rectification is
still a viable option in some cases.

THEMANITOBA DECISION

Background

In 2015, 5551928 Manitoba (the “Company”) sold capital assets
that included an eligible capital property. The Company realized a
capital gain, one-half of which is included in income. The sale re-
sulted in an increase in theCompany’s capital dividendaccount (the
“CDA”). The Company instructed their accountants to “calculate

8 Ibid, at para. 241.
9 Ibid, at paras. 114-115.
10 Ibid, at para. 227 and 229.
11 Ibid, at para. 229.
12 Ibid, at para. 239.
13 Ibid, at para. 240.

14 There has not yet been Ontario jurisprudence in the NRST context defining
“occupied”.

1 2016 SCC 56 (S.C.C.).
2 2019 BCCA 376 (B.C. C.A.).
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the new amount available for distribution” in the Company’s CDA.
Based on the accountants’ calculation, the directors of the Com-
pany passed a resolution (the “Resolution”) declaring a capital
dividend of $298,000 on November 15, 2015.

It was not until almost two years later, when the Company received
a notice of assessment from the Canada Revenue Agency (the
“CRA”), that the Company realized that the accountants had in-
correctly calculated the funds in the CDA. The actual amount in the
CDA on November 15, 2015 was $113,212.3 As a result, the CRA
assessed the Company a penalty of $110,873.10 (representing 60%
of the amount by which the CDA was overstated).

The Company filed a petition in the B.C. Supreme Court to have the
Resolution rectified on thebasis that it did not accurately reflect the
intention of the directors. More specifically, the Company argued
that the intentionwas to declare a dividend “in the greatest amount
that would not result in a tax liability for the corporation or to its
shareholders.”

The chambers judge granted the rectification order. The re-
spondent appealed that decision on the basis that the chambers
judge:

(a) misdirected himself on the test for rectification; and

(b) gave insufficient weight to the availability of alternative
remedies.

The B.C. Court of Appeal

The Court of Appeal began by clarifying that the legal test for
rectification applies equally to written instruments as it does to
arm’s length agreements. The focus on the test coming out of
Fairmont was “whether the parties who signed the document in
question can show they had a definite and ascertainable intention
when they signed, but that because of a mistake, the document
failed to reflect that intention.”

The Court of Appeal held that the facts in Manitoba fell squarely
within the narrow test for rectification from Fairmont. More speci-
fically, the intention of the directors when they signed the Re-
solution was to pass the tax-free portion of the capital gain to the
Company’s shareholders. However, because of the accountants’
mistake (that is, a miscalculation), the Resolution failed to reflect
that intention.

Distinguishing Fairmont

The Court of Appeal found that the distinguishing factor in Fair-
mont was that at the time the document was signed, the intention
of the parties had been properly recorded. In Fairmont, it was not
until the parties became aware of the adverse outcome that they
decided to change their agreements. As a result, Fairmont was
unable to obtain an order for rectification.

In drawing this distinction, the Court of Appeal focused the recti-
fication inquiry on ascertaining the intention of the parties at the
time the relevant documents are executed, and the alignment
between that intention and the result being sought by rectification.

Alternative Remedies

With respect to the respondent’s argument that the chambers 
judge gave insufficient weight to the availability of alternative re-
medies, the Court of Appeal upheld the chambers judge’s finding 
that the possible alternative remedies involved such risk and ex-
pense that they did not outweigh the equities that favoured recti-
fication. In the end, rectification was found to be the appropriate 
remedy.

Practice Point

The important practice point arising from the decision in Manitoba 
is that parties should clearly state their intentions in the relevant 
legal documents. This recorded intention will be important evi-
dence when demonstrating that the ultimate outcome was unin-
tended.

CONCLUSION

The Court of Appeal’s decision in Manitoba is evidence that equi-
table relief remains an attainable remedy. Where parties executing 
a legal document have an ascertainable intention, but arising out of 
a mistake, the legal document and resulting outcome fail to reflect 
that intention, the courts may be willing to exercise their jurisdiction 
to provide equitable relief in the form of an order for rectification. If 
the Fairmont decision partially closed the door on rectification, the 
Manitoba decision confirms that rectification is still an option in 
some cases. Taxpayers who are faced with a tax assessment should 
consider this form of equitable relief as a possible legal solution 
where the assessment is based upon mistakes in documents pre-
pared by advisors.

Daniel Kiselbach is a Partner in the International Trade, Customs 
and Import Tax Services Group at Miller Thomson LLP.

Daniel can be reached at 604-643-1249 or dkis elbach@mil-
lerthomson.com.

Tom Ghag is a 2019-2020 Articling Student at Miller Thomson 
LLP. Tom can be reached at 604-628-2931 or tghag@mil-
lerthomson.com.

PART II – TAX EVASION: THE MAURITIUS LEAKS;
CANADIANS FOR TAX FAIRNESS; AND THE
BATTLE AGAINST TAX EVASION
By David W. Chodikoff, Editor-in-Chief of Taxes & Wealth 
Management, Partner and Tax Litigation Leader, Miller Thomson 
LLP

Mauritius is a tax haven. Of all African states, Mauritius happens to 
be a favourite for Canadian foreign investment. The International 
Consortium of Investigative Journalists (the “ICIJ”) reported that 
Canadian corporations had over $2.5 billion invested in Mauritius in 
2019. Believe it or not, according to the ICIJ, this sum represents 
over 35% of the total direct investment of Canadian corporations in 
all of Africa. Keep in mind that this tiny island is smaller than the city 
of Ottawa and accounts for less than one percent of the GDP of 
Africa.

Could  you guess which corporation is the most prominent Canadian 
corporation to use Mauritius as a tax haven? The ICIJ reported that

3 The error arose because a significant portion of what was included in the
CDA ($184,880) could only be added to the Company’s CDA at the end of
the Company’s taxation year, which was August 31, 2016. The inclusion of
that amount in 2015 was contrary to section 14(1) of the Income Tax Act,
R.S.C., 1985. C. 1 (5th Supp.) (that section has since been repealed).
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it was SNC Lavalin. The ICIJ further reported that SNC Lavalin set
up a shell company in Mauritius for the purpose of avoiding the
payment of almost $9 million in taxes for a mining operation in
Senegal. Relying upon the provisions of a tax treaty between Se-
negal andMauritius, it hasbeenallegedby the ICIJ thatSNCLavalin
was able to avoid the payment of taxes. Essentially, the treaty
permits the shifting of profits from Senegal to Mauritius on a tax-
free basis.

According to the ICIJ, SNC Lavalin was not the only Canadian
company that usedMauritius as a tax haven. The ICIJ reported that
Sun Life Financial Insurance by way of a Luxembourg subsidiary
established a further subsidiary in Mauritius to hold equity invest-
ments in India.

Using a tax haven is not illegal, but it does bring into question
whether Canadian corporations (and individuals for that matter)
are using tax havens to evade taxes or to take advantage of loop-
holes under Canadian tax law. The question is why do 90% of
Canada’s largest corporations have subsidiaries in tax havens. Is it,
as some allege, to use and abuse tax havens for the purposes of
international corporate profit shifting and tax avoidance? It is im-
portant to note that there may be non-tax legal/business reasons
for Canadian companies operating globally to use intermediary
entities in tax havens or foreign jurisdictions. Should we consider
further closing of tax loopholes that exist in Canada?

In August of 2019, Canadians for Tax Fairness issued a platform for
tax fairness and included in this plan an entire section entitled: “Tax
Evasion, Avoidance and Tax Havens.” The Canadians for Tax
Fairness reported that the International Monetary Fund estimated
the governments world-wide lose over $600 Billion USD in tax
revenue annually from the use and abuse of tax havens, with the
losses to Canada estimated at over $8 Billion annually. The Ca-
nadians for Tax Fairness recommended that Canada take a lead
role in advocating for and implementing fundamental reformof the
international corporate tax system. Some of these specific reforms
included limits onmeasures used to shift profits, the institution of a
minimum international corporate tax, a unitary taxation of multi-
national enterprises and most significantly, the institution of a di-
vision of taxation income and profits ofmultinational enterprises to
Canada and other nations on a fair formula basis.

One of the specific planks of their plan to combat tax evasion and
avoidance is to increase penalties for individuals and corporations
that are guilty of tax evasion and professionals who promote tax
evasion schemes.

Another plank of their plan calls for increased funding to the Ca-
nada Revenue Agency for investigations, audits, enforcement and
prosecution of offshore corporate and high income tax evasion. A
fourth part of their plan is to deny corporations or consortiums from
obtaining Federal Government contracts or other types of Federal
public funding. The final point that the Canadians for Tax Fairness
propose in its plan is the end to double non-taxation agreements
with tax havens.

There is no doubt that there has been improvement in the en-
forcement action by the CRAwhen it comes to fighting tax evasion.
The Canadian government has increased its funding for the CRA.

Yet, as theMauritiusPapers reveal, Canadahasa longway tomarch
before it can claim that it has been successful in curtailing tax
evasion and its impact on Canadian society.

David W. Chodikoff, Editor-in-Chief of Taxes & Wealth Manage-
ment, Partner and Leader in the Tax Disputes Resolution Group at
Miller Thomson LLP.

David can be reached at 416-595-8626 or at dchodikoff@miller-
thomson.com.

FINANCE TORECOMMEND EXTENSIONOF
PRINCIPAL RESIDENCE EXEMPTION TO INTER
VIVOS DISABILITY TRUSTS

By Stephen Sweeney TEP, Partner, Miller Thomson LLP

In a comfort letter issued September 4, 2019 by the Tax Policy
Branch (the “Comfort Letter”), Finance Canada indicated that they
are prepared to recommend to the Minister of Finance that the
Income Tax Act1 be amended to allow an inter vivos trust for the
benefit of an individual who is eligible for the disability tax credit to
be eligible to claim the principal residence exemption as long as
certain conditions are met. If such an amendment to the Act is
made, this could result in a significant relief from taxation for dis-
abled persons in Canada.

Amendments to the Act in 2016, specifically the definition of
“principal residence” in section 54, significantly limited the class of
taxpayers eligible to claim the principal residence exemption
(“PRE”).2 In particular, for taxation years beginning after 2016,
personal trusts are not eligible to claim the PRE unless:

(i) the trust designates the “specified beneficiary” of the trust who
is beneficially interested in the trust andwhoordinarily inhabits
the residence;3 and

(ii) the trust is one of,

(a) generally, a spousal, alter-ego or joint spousal or
common-law partner trust,

(b) a “qualified disability trust”, or

(c) a so-called “orphan’s trust”.

As a result of this amendment,most non-qualifying trusts that held
a principal residence prior to 2017 disposed of those residential
properties prior to 2017.

A “qualified disability trust” (“QDT”) is defined4 as a trust that, for a
particular taxation year:

(i) is at the end of that year a “testamentary trust”;

1 IncomeTax Act, R.S.C. 1985, c. 1 (5th Supp.), as amended (herein referred to
as the “Act”).Unless otherwise stated, statutory references in this article are
references to the Act.

2 Generally, under subparagraph 40(2)(b) of the Act, a taxpayer’s gain from
the disposition of a property that was the taxpayer’s principal residence is
not subject to tax.

3 Or who has a spouse or common-law partner, former spouse or common-
law partner or child who ordinarily inhabited the residence— see subclause
(c.1) of the definition of “principal residence” in section 54.

4 See subsection 122(3).
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(ii) is resident in Canada for the year;

(iii) has filed a joint electionwith the beneficiary to be aQDT for the
year;

(iv) the electing beneficiary is an individual who qualifies to receive
the “disability tax credit”5 (“DTC”) for that year; and

(v) the electing beneficiary does not elect jointly with any other
trust to be a QDT for that year.

As a result of this definition, an inter vivos personal trust of which an
otherwise qualifying disabled individual is a beneficiary (and is not
otherwise a spousal, alter-ego or joint spousal or common-law
partner trust or a so-called “orphan’s trust”) is not eligible to claim
the PRE for the benefit of that disabled beneficiary.

In the Comfort Letter, Finance considered a pre-2017 inter vivos
personal trust established for the benefit of a DTC-eligible bene-
ficiary that, after 2016, was ineligible to claim the PRE. Finance
acknowledged the hardship that arose because the trust had been
previously established and could never qualify as a QDT. Finance
stated that it would recommend6 that the Act, and specifically the
definition of “principal residence”, be amended to include an inter
vivos personal trust, provided that all other designation require-
ments are fulfilled (including the requirements relating to occu-
pation of the property and one property per family unit) and the
following conditions are met:

. a beneficiary of the trust is an individual resident in Canada
during the year who is eligible for the DTC;

. the beneficiary is a child, spouse, common-law partner, or
former spouse or common-law partner, of the settlor of the
trust; and

. no person other than a beneficiary described above may,
during thebeneficiary’s lifetime, receive or otherwiseobtain the
use of any of the income or capital of the trust.

It is interesting to note that, under the current definition ofQDT, the
designatingbeneficiary neednot have any particular relationship to
the testator under whose will the trust is established; it is only
necessary that the beneficiary is an individual named as a bene-
ficiary by the testator “in the instrument under which the trust was
created.” So the proposed condition that the designating bene-
ficiary be “a child, spouse, common-law partner, or former spouse
or common-law partner, of the settlor of” the inter vivos trust is
potentially narrower than the current definition of QDT.

Also, the condition that “no person other than a beneficiary de-
scribed above may, during the beneficiary’s lifetime, receive or
otherwise obtain the use of any of the income or capital of the trust”
(as is also the case for spousal, alter-ego or joint spousal or com-
mon-law partner trusts) would appear to mean that the desig-
nating beneficiary and only the designating beneficiary will be

permitted to occupy the residence. It is not clear then how Finance
intends to square this condition with the definition of “principal
residence,” which permits the individual or the spouse or common-
partner, former spouse or common-law partner or child of the in-
dividual to also ordinarily inhabit the residence.

Finance indicates that they will also recommend that the amend-
ment apply to taxation years that begin after 2016. However, they
donot specifically state that the amendmentwill apply to inter vivos
personal trusts that are established after 2016. That leaves open
the possibility that the amendment could apply only to grand-
fathered, i.e., pre-2017, trusts.

The proposed amendment, while helpful, leaves open certain is-
sues that are inherent in the QDT restrictions themselves. Under
current rules, there can be only one QDT designated in respect of a
disabled individual for any given year. If more than one family
member establishes an otherwise-qualifying QDT in their will, only
onemay be designated as the QDT. And because courts in Canada
have generally refused to uphold will provisions that purport to
“pour-over” assets flowing through the will to an amendable inter
vivos trust, it is likely not possible that one testamentary trust be
designated as the QDT with other assets being contributed to that
trust by way of bequests in other wills. Furthermore, the fact that
under the proposed amendment the designating beneficiary must
be of a defined familial relationshipwith the settlor of the trustmay
mean that it is not possible, or practical, that assets be contributed
to the inter vivos trust by multiple individuals.

And finally, because eligibility for the DTC may change over the
disabled beneficiary’s lifetime, there will always be a measure of
uncertainty in determining the years for which the PRE is available
while the residence is occupied by the disabled beneficiary. The
computation of eligible years may become much more complex.

It is refreshing to see Finance responding positively to an obvious
hardship arising from the 2016 amendments, andmany individuals
and families affected by those amendmentswill look forward to the
enactment of the proposed changes.

This article was previously published in the Miller Thomson LLP’s
Wealth Matters Communique dated December 17, 2019.

Stephen Sweeney, TEP, is a Partner in the Tax Practice and Private
Client Services Group at Miller Thomson LLP.

Stephen can be reached at 519-593-2390 or ssweeney@-
millerthomson.com.

DUEEXECUTIONOFWILLS: THEONTARIO CASE
OF BAYFORD V. BOESE

By Jennifer A.N. Corak, Associate, Miller Thomson LLP

A deceased individual’s will can be challenged for a number of
reasons after death. For example, a will may be challenged on the
basis that it was not executed in accordance with the relevant
provisions of the Succession Law Reform Act1 (the “SLRA”). In a
recent decision of the Ontario Superior Court of Justice (Bayford v.
Boese),2 the Court was asked to consider whether the execution of a

5 Generally, the disability tax credit is a non-refundable tax credit issued to
aid in reducing the amount of income tax payable by individuals with
disabilities or their support persons. The DTC is intended to promote
greater tax equity through providing relief for costs associated with
disability.

6 As is customarywith undertakingsby Finance tomake recommendations to
the Minister, it clarifies that it cannot offer any assurances that either the
Minister of Finance or Parliament will agree with its recommendation.

1 R.S.O. 1990, c. S26.
2 2019 ONSC 5663 (Ont. S.C.J.).
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will by Bruce Boese (the “Deceased”) met the requirements of
subsection 4(1) of the SLRA.

Pursuant to subsection 4(1) of the SLRA, in order for a will to be
valid: (1) thewillmust be signed at its end by the testator or by some
other person in his or her presenceandbyhis or her direction; (2) the
testator must make or acknowledge the signature in the presence
of twoormore attestingwitnesses present at the same time; and (3)
twoormore of the attestingwitnessesmust subscribe thewill in the
presence of the testator.

In the case of Bayford v. Boese, Brenda Bayford (“Brenda”), a long-
time friend of the Deceased, applied for a Certificate of Appoint-
ment of Estate Trustee with respect to a will said to be executed by
the Deceased in August 2013 (the “2013 Will”). The Deceased’s
brother, Brian Boese (“Brian”), filed a notice of objection and an
order for directions was subsequently made.

The 2013 Will was signed by the Deceased and two witnesses and
had theword “DRAFT” stampedoneverypage. It namedBrendaas
the sole trustee of the Deceased’s estate. The 2013 Will provided
that the Deceased’s 22-acre farm property in the Arnprior, Ontario
area (the “Farm”) which he inherited from his parents was to be
transferred to Brenda. The residue of the Deceased’s estate was to
be divided equally between Brian’s two children and the two chil-
dren of the Deceased’s late sister, Rhonda McTeer (“Rhonda”).

In the early 1990s, the Deceased’s parents became less involved in
the running of the Farm. The Deceased continued to work on the
Farm but managing paperwork and doing the books were not
among his strengths. Brenda began assisting the Deceased with
the day-to-day operations of the Farm in the early 1990s, and the
Deceased namedBrenda as his attorney for property as of February
2009. Brian last worked on the Farmwhen hewas in university. He
had, as of the decision, been working as a dentist in Arnprior, On-
tario for 38 years. It was Brenda’s evidence that by early 2009, the
Deceased was essentially estranged from Brian.

Following the death of the Deceased, Brenda found a copy of the
2013 Will (“Will Version 1”), which was stamped “DRAFT” and
signed by the Deceased alone (i.e., not by witnesses). She tookWill
Version 1 to the office of Timothy B. Colbert (whowas the lawyer for
the Deceased’s parents, the Deceased and Brian), expecting the
fully executed copy would be found there. It was not. Weeks later,
after meeting with one of the witnesses to the 2013 Will by chance,
Brenda searched the Deceased’s house again and found the 2013
Will on top of a kitchen cupboard.

Brian’s position was that:

1. Brenda either found a version of the 2013 Will which had been
signed but not witnessed and then colluded, connived or
conspired with the two witnesses, Sophie Gordon (“Sophie”)
and Colleen Desarmia (“Colleen”), to procure the 2013 Will by
asserting they witnessed the Deceased sign it, or the
Deceased’s signature was forged on the 2013 Will to which
Sophie and Colleen signed their names as witnesses;3 and

2. A will executed by the Deceased in 1992 (the “1992 Will”) was
the Deceased’s last valid will and, therefore, it governed the
distribution of his estate.

The 1992 Will named the Deceased’s parents, who predeceased 
him, as the sole beneficiaries. Therefore, the Deceased’s estate 
would pass on intestacy if the 2013 Will was not valid. The De-
ceased was not married and had no children. If the estate (including 
the Farm) was to pass on intestacy, it would be divided so that half 
would pass to Brian, and the other half would be divided equally 
between Rhonda’s children.

Brenda had the burden of establishing, on a balance of prob-
abilities, that the 2013 Will was duly executed with the requisite 
formalities. After considering the evidence, the Court found that 
the 2013 Will was executed in accordance with subsection 4(1) of the 
SLRA. Since no challenge was being raised with respect to the 
Deceased’s testamentary intentions, and there were no allegations 
being made that the Deceased was unduly influenced, coerced into 
making a new will or lacked capacity to make a new will, the 2013 
Will was found to be valid. The decision details the evidence pro-
vided,4 pointing out inconsistencies and explaining how such in-
consistencies were resolved to come to the conclusion that the 2013 
Will was valid.

As mentioned earlier, if Brenda had failed to satisfy the afore-
mentioned burden resulting in a finding that the 2013 Will was 
invalid, it would have resulted in the Deceased’s estate passing on 
an intestacy. Therefore, despite the fact that no question was raised 
as to whether the 2013 Will reflected the testamentary wishes of the 
Deceased, such wishes could have been defeated if it was found 
that the 2013 Will was not executed in accordance with subsection 
4(1) of the SLRA.

The decision of Bayford v. Boese reminds us of the “frailty of human 
memory,”5 as well as the difficulties that can arise as a result of such 
frailty. It also shows the issues that can arise after death as a result 
of family estrangement and/or as a result of the manner in which a 
will is stored. It is also noteworthy that this type of challenge takes 
time. The Deceased died in June 2015, and the judgment was 
rendered on October 1, 2019.

A will provides the opportunity to step outside the laws of intestacy. 
It allows one to specify to whom their estate should pass and how. In 
general, a number of steps are involved in the planning and proper 
execution of a will. The importance of the end of the process (i.e., 
the execution of the document) should not be overlooked.

This article was previously published in the Miller Thomson LLP’s 
Wealth Matters Communique dated November 14, 2019.

Jennifer Corak is an Associate in the Private Client Services Group of 
Miller Thomson LLP.

Jennifer can be reached at 416-597-6029 or jcorak@millerthom-
son.com.

3 Bayford v. Boese, 2019 ONSC 5663 (Ont. S.C.J.) at paras. 29 to 30.

4 Such evidence included: (i) evidence from Brenda; (ii) evidence regarding
the preparation of the 2013Will from Tracey Fraser, who had worked in the
lawoffice of TimothyB. Colbert for 18 or 19 years; (iii) evidence regarding the
execution of the 2013 Will from Sophie and Colleen (the witnesses to the
2013Will); (iv) evidence from the proprietor of an equipment rental store in
Arnprior with whom Brenda spoke about Will Version 1; and (v) evidence
from a forensic document examiner.

5 Bayford v. Boese, 2019 ONSC 5663 (Ont. S.C.J.) at para. 80.
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REDUCE YOUR TAXES BY INVESTING IN
CORPORATE CLASS
By Tina Tehranchian, MA, CFP1, CLU1, CHFC1, senior wealth 
advisor and branch manager at Assante Capital Management Ltd.

When it comes to tax minimization, the use of corporate class 
mutual fund structures is a strategy that has significant benefits to 
individuals and to corporations.

Most mutual funds are trusts. A mutual fund trust is a single fund 
with a particular investment mandate. Corporate class mutual 
funds use a corporate structure where multiple funds with different 
investment objectives are held within a mutual fund corporation. 
This structure allows expenses and capital losses to be shared 
among the different funds and therefore reduce the overall taxable 
income of the mutual fund corporation. Therefore, capital losses 
incurred in one fund can be used to offset capital gains that are 
realized in another fund and expenses incurred by one fund can be 
used to offset the income generated in another fund.

Starting January 1, 2017, corporate class mutual funds lost the 
benefits of tax-deferred switching among the various funds held 
within the corporate class structure. In the past, the capital gains 
that would normally be triggered when units in a fund are sold at a 
profit, could be deferred until the year in which the unitholder sells 
all his/her holdings in the corporation. However, after the end of 
2016, switches among different corporate class mutual funds will 
result in capital gains or losses, and the tax treatment of switches 
between different corporate class mutual funds will be the same as 
conventional mutual funds that are structured as trusts.

Despite this change in taxation, corporate class mutual funds 
continue to offer other major tax advantages compared to con-
ventional mutual funds.

One of the primary benefits of corporate class funds which will 
continue is the ability to pool the income and expenses of all funds 
in the fund family. By doing so, corporate class mutual funds offer 
the ability to minimize or defer overall taxable distributions.

The corporate class structure is particularly beneficial to income 
funds that tend to produce returns in the form of fully taxable 
interest income or for foreign equity funds that produce dividends 
that are ineligible for the Canadian dividend tax credit. The cor-
porate class structure can reduce taxes by offsetting fully taxable 
income with unused expenses and loss carry-forwards transferred 
from other funds in the corporate class fund family.

Since Canadian corporations can only distribute dividends and 
capital gains, distributions from corporate class mutual funds are 
only in the form of eligible Canadian dividends or realized capital 
gains, which are taxed at a much lower rate than regular income. In 
Ontario, at the top personal marginal tax bracket, interest income is 
taxed at 53.53%, while capital gains is taxed at 26.76% and eligible 
dividends are taxed at 39.34%.

The corporate class structure has many benefits for high net-worth 
individuals who own non-registered funds held outside registered 
plans such as RRSP or tax-free savings accounts. This kind of 
structure also provides tax advantages for small-business owners 
who invest their excess cash in corporate accounts owned by their

operating or holding companies that are subject to high corporate
taxes.

BENEFITS FOR IN TRUST ACCOUNTS

The corporate class structure is also of benefit to parents and
grandparents who hold units of mutual funds in informal in-trust
accounts for their children or grandchildren. Normally, any interest
or dividends paid by a conventional fund are taxable in the hands of
theparentor grandparentwhocontributed to these accounts,while
capital gains are attributed to the child (who normally has no in-
come and hence pays no taxes). Corporate class funds are ideal
vehicles for in-trust accounts as their distributions are in the formof
dividends or capital gains and hence can minimize the taxes pay-
able.

BENEFITS FOR RETIREES

The corporate class structure can also be of benefit to retirees who
have set up systematic withdrawal plans and regularly withdraw
funds from their non-registered portfolio to create an income
stream. Retirees can not only enjoy tax efficient income earned
within the corporate-class funds, but they can also realize tax ef-
ficiency on their regular withdrawals as their income stream could
be set up in a way that it is considered return of capital until the
adjusted cost base of the units grinds to zero and this would allow
them to defer taxes and create a more tax-advantaged stream of
income. This will also allow them tominimize the claw back of their
Old Age Security (“OAS”) income.

As discussed above, corporate class mutual funds have the key
benefit of accelerated compounded growth (because of reduced or
eliminated distributions). However, the benefits to corporations go
beyond those available to individuals.

BENEFITS FOR CORPORATIONS

Benefits of corporate class mutual funds for corporations are as
follows:

. Converting interest income to capital gains—The corporate
class structure minimizes the potential for distributions from
fixed income vehicles allowing investors to ‘convert’ income to
capital gains. For example, money market and bond funds
would benefit from capital gains tax rates rather than interest
income allowing you to keepmore of your investments. If your
corporation is in the highest tax bracket in Ontario this means
that you can convert an overall 57.66% tax rate on interest
income or an overall 64.23% tax on foreign income to a
30.96% tax rate on capital gains income or a 39.34% tax on
eligible dividends.

. Withdrawing trappedmoney from the corporation tax free
—Using the Capital Dividend Account (“CDA”) it is possible to
minimize the taxes payable by the business owner by with-
drawing fromtheCDA, thenon-taxableportionof capital gains
— money that would otherwise be trapped in the corporation.

. Avoiding Provincial Capital Tax — Although capital tax has
been removed at the federal level, provincial capital tax may
still apply. Since it is a tax on assets rather than on income, the
tax impact can be substantial. Corporate Class funds qualify
your corporation to be exempt from the provincial capital tax.
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. Preserving the Small Business Deduction (SBD) — Corpo-
rate class mutual funds can reduce the potential impact of the
newpassive investment rules for investments held in Canadian
Controlled Private Corporations (“CCPCs”) on small business
deduction (“DBD”).Budget 2018proposed togradually reduce
access to the small business tax rate for corporations earning
“significant” passive investment income. Under the new rules,
if a corporation and any of its associated corporations earn
more than $50,000of passive investment income, the amount
of the corporation’s income eligible for the small business tax
rate will be reduced by $5 for every $1 of investment income
over $50,000. A corporation’s small business limit (i.e., the
limit of active business income that can be taxed at the small
business tax rate and is currently $500,000) will be reduced to
zero if the corporation and its associated corporations together
earn $150K or more of passive investment income.

As Canadian investors remain among the most heavily taxed in-
vestors in the world, Corporate Class structures provide an effi-
ciency that should not be overlooked.

Tina Tehranchian, MA, CFP1, CLU1, CHFC1, is a FP CanadaTM

Fellow and a senior wealth advisor and branchmanager at Assante
Capital Management Ltd. in Richmond Hill Ontario. Assante Ca-
pital Management Ltd. is a member of the Canadian Investor
Protection Fund and the Investment Industry Regulatory Organi-
zation of Canada.

Tina can be reached at (905) 707-5220 or through her website at
www.tinatehranchian.com.

ELIMINATIONOF ESTATE ADMINISTRATION
TAXON ESTATES UNDER $50,000

By Pritika Deepak, Associate, Miller Thomson LLP

Effective January 1, 2020, Ontario eliminated estate administration
tax (also known as probate tax) on estates valued under $50,000.
These changes, announced during the 2019 Ontario Budget, are
intended to provide some relief from the onerous estate adminis-
tration tax regime.

Estate administration tax is charged based on the total value of the
deceased’s assets owned at the time of death. Such assets include
real estate located in Ontario (less encumbrances), vehicles and
bank accounts. Assets that pass outside of the estate (such as life
insurance payable to a named beneficiary or property owned jointly
that passes by right of survivorship) and real estate located outside
Ontario are not included for the purposes of calculating estate
administration tax.

The estate administration tax is imposed on the estate of the de-
ceased at the time when the estate representative applies for a
Certificate of Appointment of Estate Trustee (“CAET”) eitherwith or
without awill. At such time, the estate representative applying for a
CAET generally pays a deposit equal to the estate administration
tax at the Superior Court of Justice. However, if the deceased’s
assets or their values are uncertain, an estimated value may be
provided to the Court along with an undertaking by the estate
representative to make further accurate filings at a later date.

Until January 1, 2020, the Ontario government charged an estate
administration tax of $5 for every $1,000 on the first $50,000 of an
estate, and $15 for each $1,000 on the value of the estate exceeding
$50,000. However, effective January 1, 2020, the first $250 ($5 x
50) is now exempt. To illustrate, assume that an individual resident
in Ontario died on November 1, 2019, leaving an estate valued at
$226,000. The estate administration tax on the value of this estate
would be calculated as follows:

Filing for Certificate
of Appointment of
Estate Trustee (with
orwithout awill) prior
to January 1, 2020

Filing for Certifi-
cate of Appoint-
ment of Estate
Trustee (with or
without a will) on
or after January 1,
2020

Estate Administration Tax
on first $50,000

$5 x $50,000 = $250 $0

Remaining value of the
Estate less $50,000

$226,000 - $50,000 =
$176,000

$226,000 -
$50,000 =
$176,000

$176,000 / $1,000 =
$176

$176,000 / $1,000 =
$176

Estate Administration Tax
on value above $50,000

$15 x $176 = $2,640 $15 x $176 = $2,640

Total Estate Administra-
tion Tax Payable

$250 + $2640 =
$2,890

$2,640

During the 2019 Budget, the Ontario government also proposed to 
extend the deadline for filing Estate Information Returns (“EIRs”). 
Pursuant to O. Reg.310/14,1 effective January 1, 2020, EIRs must be 
submitted to the Ministry of Finance within 180 days of the date of 
issuance of the CAET. The new deadline has doubled the allotted 
time period from 90 days to 180 days within the date of issuance of a 
CAET. The additional 90 days will be beneficial for estate re-
presentatives to collect information and substantiate the EIRs.

Despite the attempt of the Ontario Government to provide relief in 
terms of estate administration tax, Ontario continues to charge 
some of the highest estate administration tax in the country. Proper 
estate planning can mitigate the amount of estate administration 
tax payable on death and can ease the burden of administrating an 
estate.

This article was previously published in the Miller Thomson LLP’s 
Wealth Matters Communique dated January 9, 2020.

Pritika Deepak is an Associate in the Private Client Services Group of 
Miller Thomson LLP.

Pritika can be reached at 416-597-6021 or pdeepak@millerthom-
son.com.

PETRICK (TRUSTEE) V. PETRICK: ANOTHER
REMINDER TO BE CAREFUL WITH JOINT
TENANCIES

By Dwight D. Dee, Partner, Miller Thomson LLP

A recent B.C. Supreme Court decision provides another cautionary 
tale about the use of joint tenancies as part of an estate plan. Family

1 Information Required Under Section 4.1.
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members often think holding assets in a joint tenancy will be an
efficient way to devolve property to youngermembers, avoiding the
cost and trouble of the probate process. However, unanticipated
problems can often arise especially when one joint tenant en-
counters financial troubles.

The case ofPetrick (Trustee) v. Petrick1 involves the joint ownership of
a condominium by a mother and her son. The property was pur-
chasedwith amortgagegranted tobothMr. Petrick andhismother,
Ms. Chilton. Ms. Chilton paid the down payment, deposit for the
purchase, the bulk of the mortgage payments and other costs as-
sociated with the property. Ms. Chilton was the only person who
ever resided in the property. Counsel for Ms. Chilton asserted that
the joint tenancy was only created as a feature of Ms. Chilton’s
estate plan. Specifically, Ms. Chilton swore an affidavit that

my purpose in [registering Mr. Petrick on title to the property] was
not to make a gift of a half interest in the condominium to Rock
Petrick but rather to arrange my affairs in such a way that in the
event of death, the beneficial ownership in the property would pay
to my son Rock Petrick, without the necessity of first obtaining a
grant of letters probate and paying probate fees.

Mr. Petrick fell into financial troubles and transferred his interest
in the home to hismother during foreclosure proceedings against
him in 2014. Mr. Petrick’s creditor alleged this transfer was a
fraudulent conveyance. A fraudulent conveyance exists where a
disposition of property is made to delay, hinder or defraud
creditors and others. It can only exist where the person holds a
beneficial interest in the property. The key issue before the Court
was whether Mr. Petrick had a beneficial interest in the property.

The Court cited Pecore v. Pecore2 for the proposition that property
held in joint tenancy can give rise to three situations regarding the
beneficial interests of the title holders:

1. A true joint tenancy, where the joint tenants are each owners of
the whole and enjoy the full benefit of ownership;

2. A resulting trust, where only one tenant has a beneficial
interest and the other, usually a gratuitous transferee, holds
title in trust and has no beneficial interest; or

3. The “gift of the right of survivorship” wherein a joint tenant is
gratuitously placed on title with no beneficial interest in the
property during the lifetime of the donor but if the donee
survives the donor, the doneewill receive the entire property by
right of survivorship.

In evaluating the facts in Petrick against these three situations, the
Court first discussed two legal presumptions. In Pecore, the Su-
preme Court of Canada found that with respect to a gratuitous
transfer of a property from a parent to an adult child, the pre-
sumption of resulting trust would apply. However, with respect to
interest in land, the courtmust also consider subsection23(2) of the
Land Title Act (British Columbia),3 which provides that indefeasible
title is conclusive evidence that the person named on title as the
registeredowner is indefeasibly entitled to an estate in fee simple to
the land. Generally, courts have found that where there is a gra-
tuitous transfer between parent and child, the presumption of re-

sulting trust will displace the presumption of indefeasible title 
under the Land Title Act. However, in Petrick, the Court stated that 
“it is important not to overstate the importance of either the pre-
sumption of resulting trust or the presumption of indefeasible title. 
Neither is engaged in circumstances where the actual intention of 
the transferor at the time of the transfer is clear on the evidence.”

On the basis of the evidence in Petrick, the Court held that because 
value was given by Mr. Petrick to obtain the property, there was no 
“gift of the right of survivorship,” nor was there a resulting trust. In 
Pecore, the Supreme Court of Canada held that a resulting trust 
arises “when title to property is in one party’s name, but that party, 
because he or she is a fiduciary or gave no value for the property, is 
under an obligation to the original title owner.” Mr. Petrick had 
been a co-borrower on the property and so there was not a com-
pletely gratuitous transfer. By becoming a co-mortgagor, Mr. 
Petrick took on risk and had, therefore, opened himself up to 
creditors in relation to the property already. Moreover, in her affi-
davits, Ms. Chilton stated that Mr. Petrick was on title so that the 
property would not fall into her estate and be subject to probate. 
This evidence did not support an argument that Ms. Chilton in-
tended that her son hold the property in a resulting trust. If Mr. 
Petrick were holding the property on a resulting trust, the property 
would fall into Ms. Chilton’s estate and be subject to probate.

As there was no gift of a right of survivorship nor a resulting trust, 
the Court found that Mr. Petrick acquired a beneficial interest in the 
property at the time the property was purchased. It was, in fact, a 
true joint tenancy.

Mr. Petrick admitted that the reason for transferring his interest in 
the property in 2014 was because he was in serious financial diffi-
culties. As a result, the Court found the transfer was a fraudulent 
conveyance and the appropriate remedy was to order that one-half 
of the property be conveyed to the trustee in bankruptcy. However, 
Ms. Chilton was entitled to reside on the property for as long as she 
wished and when she ceases to occupy the property, or on her 
death, the property shall be sold and the net proceeds are to be 
divided between the Trustee and Ms. Chilton (or her estate).

The Petrick decision provides a clear summary of the possible 
beneficial ownership interests arising when a property is registered 
in a joint tenancy. It is also another reminder of the importance of 
considering the potential drawbacks of holding assets as joint te-
nants. Holding an asset jointly makes the asset vulnerable to 
claims against any of the title holders. Without clear and precise 
evidence of intention, planning with joint tenancies can often result 
in unexpected and unwanted consequences.

This article was previously published in the Miller Thomson LLP’s 
Wealth Matters Communique dated December 17, 2019.

Dwight Dee is a Partner in the Private Client Services group of Miller 
Thomson.

Dwight can be reached at 604-643-1239 or ddee@millerthom-
son.com.

1 2019 BCSC 1319 (B.C. S.C.).
2 2007 SCC 17 (S.C.C.).
3 R.S.B.C. 1996, c. 250.
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YARED V. KARAM:1 THE SUPREME COURTOF
CANADARULES THAT A FAMILY RESIDENCE
HELD IN TRUST IS INCLUDED INQUEBEC’S
FAMILY PATRIMONY

By Troy McEachren TEP, Partner, Miller Thomson LLP

The Supreme Court of Canada rendered a groundbreaking family
law decision that will have an impact far beyond family law. The
decision involved a residence purchased by a trust and whether the
value of the residence should be included in Quebec’s family pa-
trimony regime, which is a remedial set of family law rules that aim
to foster economic equality between spouseswith respect to certain
properties more fully described in article 415 of the Civil Code of
Québec (the “CCQ”).

Following tragic news in 2011 that Ms. Yared was suffering from
incurable cancer, she and her husband Mr. Karam moved to
Montréal. In light of this news, Mr. Karam decided to establish a
trust to protect the family’s assets for the benefit of Ms. Yared and
the couple’s four children who were the beneficiaries of the trust
althoughMr. Karam could add himself as a beneficiary pursuant to
the exercise of a special power of appointment that he held as
trustee. The trustees are Mr. Karam and his mother. Both spouses
contributed assets to the trust, which were used to acquire a re-
sidence on Doctor-Penfield Avenue in Montréal for the sum of
$2,250,000. The family moved into the residence in 2012.

In 2014, Ms. Yared moved out of the residence and started divorce
proceedings, which were not completed prior to her death in 2015.
Litigation followed between the liquidators of Ms. Yared’s estate
andMr. Karamover the inclusion of the value of the residence in the
family patrimony regime. If it were not included, Ms. Yared’s estate
would have little value.

Article 415CCQ includes both the ownership of family residences as
well as the “rights which confer use” of such residences. The issue
before the Supreme Court was how the words “rights which confer
use” in article 415 CCQ applied in the context of a discretionary
family trust that purchased a family residence. The previous deci-
sionsof theQuebec courts involving the familypatrimonyand trusts
related to residences thatwere ownedby the spouses and thatwere
subsequently transferred to a trust.

In the first instance, the Superior Court of Québec applied by
analogy the concept of “lifting the trust veil” from corporate law as
well as the “rights which confer use” found in article 415 CCQ to
conclude that the value of the residence was indeed part of the
family patrimony. The Court of Appeal allowed the appeal.

At the Supreme Court of Canada, Rowe J., a common-law judge
who wrote the decision for the majority, granted the appeal and
affirmed the decision in the first instance. Themajority rejected the
analogy to the corporate concept of “lifting the veil” given that the
relevant family law provisions of the CCQ provided an adequate
answer to the question before the Court.

The majority recognized that under the CCQ, none of the settlor,
trustee andbeneficiary have ownership rights (rights in rem) in trust
property but determined that what may or may not constitute a

“right which confers use” in article 415 CCQ is dependent on the
relation to the level of control exercised by either spouse with re-
spect to the residence. They also held that the intention of the
parties in creating the trust was irrelevant except to determine that
the residencewas used by the family. In the context of a trust, Rowe
J. stated that if a spouse has the right to control the entitlement to
the value of the assets as well as the right to control who may
benefit from the use of the property then the value of the residence
should be included in the family patrimony.

Rowe J. found that Mr. Karam had sufficient control over the trust
given that he was a trustee and given his power of appointment to
name beneficiaries (including himself), the power to remove a
beneficiary and the power to determine how the incomeand capital
of the trust would be distributed. Thus, Mr. Karam held the rights
which confer use and therefore the value of the residence was to be
included in the family patrimony as belonging to him.

Mme Justice Côté, a civil law judge, writing for the minority, held
that the appeal should be dismissed. She recognized that while the
family patrimony is of public order it does not oblige spouses to
purchase family patrimony property. Just as parties are free to rent
a residence, they are free toarrange their affairs in anyothermanner
so long as they do not act with the intention of defeating the family
patrimony. The uncontested evidence was that Mr. Karam settled
the trust to protect his wife and children, not to defeat the family
patrimony.

Unlike the majority, Côté J. characterized Mr. Karam’s ability to
determine who was a beneficiary and what they could get from the
trust as a trustee power subject to fiduciary duties and not rights
within the meaning of article 415 CCQ. Instead, only rights as a
beneficiary or rights pursuant to an agreement to use trust property
are “rights which confer use” in the context of article 415 CCQ.
According to Côté J., if the residence were to be included in the
family patrimony, it would be included equally between Ms. Yared
and Mr. Karam pursuant to a tacit right between them and the
trustees or in the hands of Ms. Yared as she was a beneficiary while
Mr. Yared was not.

Unfortunately, the saga for this family has not ended as many
vexatious questions remain, such as how Ms. Yared’s succession is
to satisfy the receivable now forming part of the succession and the
fairness of the result to Mr. Karam as he has no right to the trust
assets to satisfy the claim unless he were to exercise his power to
appoint himself a beneficiary, which would no doubt be subject to
attack. Thus, the children could receive effectively 150%of the value
of the residence, to which they would not have been entitled if the
residence had been owned by Mr. Yared. This is due to the fact that
they are the sole heirs of Ms. Yared’s succession which has a claim
under the family patrimony against Mr. Karam (50%) and as they
are the sole beneficiaries of the trust that owns the residence
(100%).

The majority’s judgment also leaves open the question as to at
which point the powers of a trustee-spouse can be diluted so as to
no longer qualify as a “rightwhich confers use.” Themajority’s focus
on trustee powers rather than rights of a beneficiary will no doubt
lead to prospective asset protection purposes in an attempt to
avoid the application of the family patrimony and other ma-
trimonial rights.

1 2019 SCC 62.
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This article was previously published in the Miller Thomson LLP’s 
Wealth Matters Communique dated December 17, 2019.

Troy McEachren TEP, is a Partner in the Private Client Services 
Group of Miller Thomson LLP.

Troy can be reached at 514-871-5422 or tmceachren@miller–
thomson.com.

OUTLOOK FOR GOLD IN 2020
By Nick Barisheff, President of BMG Management Services

Good afternoon. It is a pleasure to speak at the Empire Club today.

The first time I spoke at the Empire Club was in 2005. I said then 
that it would not matter to bullion investors if gold ended the year at
$400/ounce or $500/ounce, based on the long-term price out-
come. Gold ended the year at USD $513.

Gold had a good year in 2019, rising about 18%. Since 2000, gold 
has averaged 11% annually in the major currencies, with 9.7% in 
USD and 8.8% in Canadian.

According to theOECD, theaverageannual 15-yearpension returns
were 6.6% in Canada and 2.6% in the US. You don’t need a com-
plicated algorithm or a computer to conclude that an allocation to
goldwould have improved returns and reduced volatility. However,
other than three global pension funds, none have any gold and
most have no allocation to REITs.

Yes, today, investors are euphoric and financial markets have set
historic highs regularly, but they are highly overvalued by every
conventional measure. This year, I promise my annual offering of
doomand gloom, but I would also like to offer a contrarian strategy
for protecting against losses, and even profiting during the in-
evitable market correction.

This is the first time during the 40 years I have been in business that
a simultaneous triple bubble in equities, bonds and real estate has
occurred. There is a direct correlation to the amount of liquidity
central banksare injecting into the systemonadaily basis and these
inflated asset prices.

To quote David Stockman on this topic:

Now we have the greatest mother of all bubbles. And there’s
nobody left in the stock market today except drugged-up day
traders and robotswho are beingmainlinedby the daily injections of
liquidity from the Fed. This is utterly irrational.

Many economists and financial analysts believe the next correction
will be worse than 2008, and some think it will be worse than 1929.
In 2008, the total US debt was $8 trillion; today it is $23 trillion.

In 1929, it was only $17 billion.

The 2008 crisis was precipitated by the Lehman collapse, but today
aDeutscheBank collapsewouldbe 10 times the size.At $48 trillion,
it has one of the largest derivatives books in the world. In addition,
margin debt in the US has increased by 223% since 2008. This will
make the next correction much worse.

According to Case Shiller, US real estate price levels are once again
at highs achieved in 2007; there is over $12 trillion of negative-
yielding sovereign debt; and US equities have been in the longest
bull market in history and have increased 480% since the 2008
crisis. In both real estate and equities, individual and corporate
earnings have been in decline since 2012, but prices of equities and
real estate have risen.
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As you can see, a simple reversion to the bear market average for
the S&P 500 would indicate a 46% decline. However, most recent
bear market declines overshoot the bear market average.

Whereas the 2008 crisiswas largely due to changingperceptions of
the quality of $1.2 trillion of sub-prime mortgage debt, today,
student loan debt is $1.6 trillion and global pension funds are es-
timated tohaveabout$78 trillion inunfunded liabilities. In addition,
the largest 25 companies in the S&P 500 have unfunded pension
liabilities of $151 billion.

In the US, public pensions and Medicare are underfunded by $120
trillion, or the equivalent or $367,000/person.

In Canada, public sector unfunded liabilities are $2.2 trillion, or
$243,000/person. Companies listed on the TSX 100 have $100
million in unfunded liabilities. Since most of these liabilities were
incurred during the longest bull market in history, it is likely that,
during the next correction, the losses in pension assets will increase
unfunded liabilities by the same amount as the declines in assets.

In California, a number of municipalities have already sent out
notices to retired teachers, firemenandpolicemen stating that their
future pension payments will be reduced by 50%. The US Pension
Benefit Guarantee Corporation is projected to collapse by 2025.
The dissipation of the PBGC would leave retirees with about 2% of
what they had counted on for retirement. In France and Chile, riots
have broken out due to proposed reforms. Since most pension
funds are only holding stocks and bonds, there will be class action
lawsuits when pensioners do not receive their promised pensions.
There will be absolutely NO justification as to why CEOs, plan
administrators and portfoliomanagers have failed in their fiduciary
duties to properly diversify their pension portfolios. More im-
portantly, there is no excuse for omitting the best-performing asset
classes — REITs and precious metals.

In the near future, it will only take a small percentage of the $350
trillion in financial assets reallocating to gold to cause an ex-
ponential rise in price. Mine production and new discoveries are in
decline, and central banks are setting records in gold purchases.
There is only about $1.9 trillion of aboveground investment-grade
gold bullion available. Sincemost of it is already held by theworld’s
wealthiest families, it is unlikely that it will come onto themarket at
any price. The bottom line is that, unlike paper securities, which can
be createdwithout limit, gold supply is known, limited, and canonly
increase with actual mining production. When it becomes obvious
to market participants that the next correction is upon us, it will
become difficult for pension funds to achieve a meaningful per-
centage allocation without driving the price to multiples of today’s
price.

According to Ray Dalio:

Over his roughly 50 years of being a global macro investor, he has
observed there to be relatively long periods (about 10 years) in
which the markets and market relationships operate in a certain
way (which he calls “paradigms”) that most people adapt to and
eventually extrapolate so they become overdone, which leads to
shifts to new paradigms in which the markets operate more
opposite than similar to how they operated during the prior
paradigm.

While conventional advice is to always stay invested, this is not the
best strategywhenwe are at the end of the current paradigm. If you
held your position after the 1999 high-tech crash, you didn’t break
even on an inflation-adjusted basis until recently. If you had held
your position in 1929, it would have taken 25 years to break even.

Froma long-term strategic viewpoint, a 20%portfolio allocation to
gold will reduce portfolio volatility and improve returns. However,
during timesofmarket instability, gold serves its primarypurposeof
preservingwealth better than any other asset class, as it has for the
past five thousand years. It is during market downturns that gold
transfers wealth.
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As we enter 2020, the question we have to ask is: How close to the
edgeof the cliff dowedare togo?Since the troughof 2009, theS&P
500has experienceda480% increase from$1,106 to $6,516. Itmay,
in fact, rise some more. But is it realistic to expect the same per-
formance during the next ten years? Can the S&P 500 reach
$37,790 in total returns?

Historically, great fortunes have been made in times of market
downturns by those confident enough to exit themarket before the
downturn, and park their money in real assets, such as gold, that
preserve purchasing power, then re-enter at a significant discount
to current prices. Central banks have set records with their gold
purchases. Many ultra high net worth investors have already re-
allocated to real assets and gold.

In the current bubble environment, we at BMG have modeled a
strategy that uses an initial tactical allocation of 100% to gold
bullion. When the inevitable correction is complete, the strategy
calls for a reallocation to a long-term balanced and diversified
strategic allocation of stocks, bonds, REITs, gold and silver bullion.
Only underlying funds that have outperformed their peers and their
indexes for ten years were chosen.

We have back-tested this strategy as applied to the 2008 Crash,
and the model generated a 25% average annual compounded
return.

BMG has created a Hedge Fund to follow this strategy.

I encourage everyone to take some time to do some serious soul
searching on this issue.

It requires foresight, independent thought, and immense courage
to swim against the tide of popular thought. But the rewards of
preserving—andpossibly greatly enhancing—your family’swealth
for generations will be well worth it.

In 2020, it will also will notmatter if gold ends the year at $1,500 or
$1,900. As I have set out in my book —it will go much higher in the
future.

Thank you.

This article was originally a speech by Mr. Nick Barisheff, President of
BMG Management Services given at the Empire Club on January 9,
2020.

*M. Barisheff is the author of “$10,000 Gold: Why Gold’s Inevitable
Rise Is The Investor’s Safe Haven” (Wiley & Son’s, 2013). *

Nick Barisheff is the Founder and President of BMG Management 
Services.

Mr. Barisheff can be reached at N.Barisheff@bmg-group.com.

CHANGES TO THE LAW MEAN BIG
OPPORTUNITIES FOR “POLITICAL” CHARITIES
By Alexandra Tzannidakis, Drache Aptowitzer LLP

Since the early 1970s, the Income Tax Act1 has severely curtailed the 
ability of registered charities in Canada to undertake “political ac-
tivities”. This term included traditional partisan politics (which were, 
and still are, entirely forbidden) but also a vast range of non-par-
tisan policy and advocacy work. Anything that was intended to 
change a law, regulation or policy of any level of foreign or domestic 
government was “political” and highly restricted.

This put Canadian charities at a distinct disadvantage among their 
peers in more broad-minded parts of the developed world. And the 
CRA, which regulates charities, took its work seriously. Under the 
Harper government, it began a multimillion dollar “political ac-
tivity” audit of several charities.

In 2016, a victim of these audits called Canada Without Poverty 
made world headlines when it brought a Charter challenge against 
the restrictions on non-partisan political activities, claiming they 
violated the right to freedom of expression. The spectacular final 
result of their litigation was that the Income Tax Act has been 
amended to entirely eliminate the restrictions on non-partisan 
charitable activities.

As of 2019, the door has swung wide open for charities on a new 
area of activities now called Public Policy Dialogue and Develop-
ment Activities (“PPDDA”). Many non-profits previously went 
through the labour of running parallel organizations, one chari-
table and one not, to segregate their advocacy work from the rest of 
their charitable works; this is no longer a necessity. Yet other un-
known numbers of non-profits have never considered charitable 
registration because of this restriction on their main activity; there is 
now a new world of opportunity awaiting them.

We believe this recent change will broadly reshape the landscape of 
Canada’s charitable sector, and encourage all non-profits and 
charities to consider how it might benefit them.

Alexandra Tzannidakis specializes in the law of charities and non-
profits at the firm of Drache Aptowitzer LLP.

Alexandra can be reached at atzann@drache.ca.

1 R.S.C., 1985, c. 1 (5th Supp.).
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